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It is the aim of the Association for International Con- 
ciliation to awaken interest and to seek cooperation in 
the movement to promote international good will. This 
movement depends for its ultimate success upon in- 
creased international understanding, appreciation, and 
sympathy. To this end, documents are printed and 
widely circulated, giving information as to the progress 
of the movement and as to matters connected therewith, 
in order that individual citizens, the newspaper press, 
and organizations of various kinds may have accurate 
information on these subjects readily available. 

The Association endeavors to avoid, as far as pos- 
sible, contentious questions, and in particular questions 
relating to the domestic policy of any given nation. 
Attention is to be fixed rather upon those underlying 
principles of international law, international conduct, 
and international organization, which must be agreed 
upon and enforced by all nations if peaceful civiliza- 
tion is to continue and to be advanced. A list of pub- 
lications will be found on page 173. 


Subscription rate: Twenty-five cents for one year, or 
one dollar for five years. 
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PROTOCOL OF SIGNATURE AND STATUTE ESTABLISHING 
THE PERMANENT COURT OF INTERNATIONAL JUSTICE 


PROTOCOL OF SIGNATURE! 


The Members of the League of Nations, through 
the undersigned, duly authorized, declare their 
acceptance of the adjoined Statute of the Permanent 
Court of International Justice, which was approved 
by a unanimous vote of the Assembly of the League 
on the 13th December, 1920, at Geneva. 

Consequently, they hereby declare that they accept 
the jurisdiction of the Court in accordance with the 
terms and subject to the conditions of the above- 
mentioned Statute. 

The present Protocol, which has been drawn up in 
accordance with the decision taken by the Assembly 
of the League of Nations on the 13th December, 1920, 
is subject to ratification. Each Power shall send its 
ratification to the Secretary-General of the League 
of Nations; the latter shall take the necessary steps 
to notify such ratification to the other signatory 
Powers. The ratification shall be deposited in the 
archives of the Secretariat of the League of Nations. 

The said Protocol shall remain open for signature 
by the Members of the League of Nations and by the 
States mentioned in the Annex to the Covenant of the 


League. 


Reprinted from the League of Nations, Treaty Series, VI, 380 
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The Statute of the Court shall come into force as 
provided in the above-mentioned decision. 

Executed at Geneva, in a single copy, the French 
and English texts of which shall both be authentic. 


December 16, 1920 


OPTIONAL CLAUSE 


The undersigned, being duly authorized thereto, 
further declare, on behalf of their Government, 
that from this date, they accept as compulsory ipso 
facto and without special Convention, the juris- 
diction of the Court in conformity with Article 36, 
paragraph 2, of the Statute of the Court, under the 


following conditions: 


STATUTE 

Art. 1. A Permanent Court ot International 
Justice is hereby established, in accordance with 
Article 14 of the Covenant of the League of Nations. 
This Court shall be in addition to the Court of Arbi- 
tration organized by the Conventions of The Hague 
of 1899 and 1907, and to the special Tribunals of 
Arbitration to which States are always at liberty to 
submit their disputes for settlement. 


CHAPTER I 
Organization of the Court 


Art. 2. The Permanent Court of International 
Justice shall be composed of a body of independent 
judges, elected regardless of their nationality from 
among persons of high moral character, who possess 


the qualifications required in their respective countries 
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for appointment to the highest judicial offices, or are 
jurisconsults of recognized competence in international 


law. 

Art. 3. The Court shall consist of fifteen members: 
eleven judges and four deputy-judges. The number 
of judges and deputy-judges may hereafter be in- 
creased by the Assembly, upon the proposal of the 
Council of the League of Nations, to a total of fifteen 
judges and six deputy-judges. 

Art. 4. The members of the Court shall be elected 
by the Assembly and by the Council from a list of 
persons nominated by the national groups in the 
Court of Arbitration, in accordance with the following 
provisions. 

In the case of Members of the League of Nations 
not represented in the Permanent Court of Arbitra 
tion, the lists of candidates shall be drawn up by 
national groups appointed for this purpose by their 
Governments under the same conditions as those 
prescribed for members of the Permanent Court of 
Arbitration by Article 44 of the Convention of The 
Hague of 1907 for the pacific settlement of inter- 
national disputes. 

Art. 5. At least three months before the date of the 
election, the Secretary-General of the League of 
Nations shall address a written request to the Mem- 
bers of the Court of Arbitration belonging to the 
States mentioned in the Annex to the Covenant or to 
the States which join the League subsequently, and 
to the persons appointed under paragraph 2 of Article 
4, inviting them to undertake, within a given time, 
by national groups, the nomination of persons in a 
position to accept the duties of a member of the Court. 

No group may nominate more than four persons, 
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not more than two of whom shall be of their own 
nationality. In no case must the number of candidates 
nominated be more than double the number of seats 
to be filled. 

Art. 6. Before making these nominations, each 
national group is recommended to consult its Highest 
Court of Justice, its Legal Faculties and Schools of 
Law, and its National Academies and national sections 
of International Academiesdevoted to the study of law. 

Art. 7. The Secretary-General of the League of 
Nations shall prepare a list in alphabetical order of all 
the persons thus nominated. Save as provided in 
Article 12, paragraph 2, these shall be the only persons 
eligible for appointment. 

The Secretary-General shall submit this list to the 
Assembly and to the Council. 

Art. 8. The Assembly and the Council shall proceed 
independently of one another to elect, firstly the 
judges, then the deputy-judges. 

Art. 9. At every election, the electors shall bear in 
mind that not only should all the persons appointed 
as members of the Court possess the qualifications 
required, but the whole body also should represent the 
main forms of civilization and the principal legal 
systems of the world. 

Art. 10. Those candidates who obtain an absolute 
majority of votes in the Assembly and in the Council 
shall be considered as elected. 

In the event of more than one national of the same 
Member of the League being elected by the votes of 
both the Assembly and the Council, the eldest of these 
only shall be considered as elected. 

Art. 11. If, after the first meeting held for the 
purpose of the election, one or more seats remain to be 
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filled, a second and, if necessary, a third meeting 
shall take place. 

Art. 12. If, after the third meeting, one or more 
seats still remain unfilled, a joint conference consisting 
of six members, three appointed by the Assembly and 
three by the Council, may be formed, at any time, at 
the request of either the Assembly or the Council, for 
the purpose of choosing one name for each seat still 
vacant, to submit to the Assembly and the Council for 
their respective acceptance. 

If the Conference is unanimously agreed upon any 
person who fulfils the required conditions, he may be 
included in its list, even though he was not included in 
the list of nominations referred to in Articles 4 
and 5. 

If the joint conference is satisfied that it will not be 
successful in procuring an election, those members of 
the Court who have already been appointed shall, 
within a period to be fixed by the Council, proceed to 
fill the vacant seats by selection from among those 
candidates who have obtained votes either in the 
Assembly or in the Council. 

In the event of an equality of votes among the 
judges, the eldest judge shall have a casting vote. 

Art. 13. The members of the Court shall be elected 
for nine years. 

They may be reelected. 

They shall continue to discharge their duties until 
their places have been filled. Though replaced, they 
shall finish any cases which they may have begun. 

Art. 14. Vacancies which may occur shall be filled 
by the same method as that laid down for the first 
election. A member of the Court elected to replace a 
member whose period of appointment had not expired 
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will hold the appointment for the remainder of his 
predecessor’s term. 

Art. 15. Deputy-judges shall be called upon to sit 
in the order laid down in a list. 

This list shall be prepared by the Court and shall 
have regard firstly to priority of election and secondly 
to age. 

Art. 16. The ordinary members of the Court may 
not exercise any political or administrative function. 
This provision does not apply to the deputy-judges 
except when performing their duties on the Court. 

Any doubt on this point is settled by the decision of 
the Court. 

Art. 17. No member of the Court can act as agent, 
counsel or advocate in any case of an international 
nature. This provision only applies to the deputy- 
judges as regards cases in which they are called upon to 
exercise their functions on the Court. 

No member may participate in the decision of any 
case in which he has previously taken an active part, 
as agent, counsel or advocate for one of the contesting 
parties, or as a member of a national or international 
court, or of a commission of inquiry, or in any other 
capacity. 

Any doubt on this point is settled by the decision 
of the Court. 

Art. 18. A member of the Court cannot be dis- 
missed unless, in the unanimous opinion of the other 
members, he has ceased to fulfil the required condi- 
tions. 

Formal notification thereof shall be made to the 
Secretary-General of the League of Nations, by the 
Registrar. 

This notification makes the place vacant. 
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Art. 19. The members of the Court, when engaged 
on the business of the Court, shall enjoy diplomatic 
privileges and immunities. 

Art. 20. Every member of the Court shall, before 
taking up his duties, make a solemn declaration in 
open Court that he will exercise his powers impartially 
and conscientiously. 

Art. 21. The Court snall elect its President and 
Vice-President for three years; they may be reelected. 

It shall appoint its Registrar. 

The duties of Registrar of the Court shall not be 
deemed incompatible with those of Secretary-General 
of the Permanent Court of Arbitration. 

Art. 22. The seat of the Court shall be established 
at The Hague. 

The President and Registrar shall reside at the seat 
of the Court. 

Art. 23. A session of the Court shall be held every 
year. 

Unless otherwise provided by rules of Court, this 
session shall begin on the 15th of June, and shall 
continue for so long as may be deemed necessary to 
finish the cases on the list. 

The President may summon an _ extraordinary 
session of the Court whenever necessary. 

Art. 24. If, for some special reason, a member of 
the Court considers that he should not take part in 
the decision of a particular case, he shall so inform 
the President. 

If the President considers that for some special 
reason one of the members of the Court should not sit 
on a particular case, he shall give him notice accord- 
ingly. 

If in any such case the member of the Court and 
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the President disagree, the matter shall be settled by 
the decision of the Court. 

Art. 25. The full Court shall sit except when it is 
expressly provided otherwise. 

If eleven judges cannot be present, the number shall 
be made up by calling on deputy-judges to sit. 

If, however, eleven judges are not available, a 
quorum of nine judges shall suffice to constitute the 
Court. 

Art. 26. Labor cases, particularly cases referred to 
in Part XIII (Labor) of the Treaty of Versailles and 
the corresponding portions of the other Treaties of 
Peace, shall be heard and determined by the Court 
under the following conditions: 

The Court will appoint every three years a special 
Chamber of five judges, selected so far as possible with 
due regard to the provisions of Article 9. In addition, 
two judges shall be selected for the purpose of re- 
placing a judge who finds it impossible to sit. If the 
parties so demand, cases will be heard and determined 
by this Chamber. In the absence of any such demand, 
the Court will sit with the number of judges provided 
for in Article 25. On all occasions the judges will be 
assisted by four technical assessors sitting with them, 
but without the right to vote, and chosen with a view 
to insuring a just representation of the competing 
interests. 

If there is a national of one only of the parties 
sitting as a judge in the Chamber referred to in the 
preceding paragraph, the President will invite one of 
the other judges to retire in favor of a judge chosen by 
the other party in accordance with Article 31. 

The technical assessors shall be chosen for each 
particular case in accordance with the rules of pro- 
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cedure under Article 30 from a list of “Assessors for 
Labor cases” composed of two persons nominated by 
each Member of the League of Nations and an equiva- 
lent number nominated by the Governing Body of the 
Labor Office. The Governing Body will nominate, 
as to one-half, representatives of the workers, and as 
to one-half, representatives of employers from the list 
referred to in Article 412 of the Treaty of Versailles 
and the corresponding Articles of the other Treaties 
of Peace. 

In labor cases the International Labor Office shall 
be at liberty to furnish the Court with all relevant in- 
formation, and for this purpose the Director of that 
Office shall receive copies of all the written proceed- 


Ings. 


Art. 27. Cases relating to transit and communica- 
tions, particularly cases referred to in Part XII 
(Ports, Waterways and Railways) of the Treaty of 
Versailles and the corresponding portions of the other 
Treaties of Peace shall be heard and determined by 
the Court under the following conditions: 

The Court will appoint every three years a special 
Chamber of five judges, selected so far as possible with 
due regard to the provisions of Article 9. In addition, 
two judges shall be selected for the purpose of re- 
placing a judge who finds it impossible to sit. If the 
parties so demand, cases will be heard and determined 
by this Chamber. In the absence of any such demand, 
the Court will sit with the number of judges provided 
for in Article 25. When desired by the parties or 
decided by the Court, the judges will be assisted by 
four technical assessors sitting with them, but without 
the right to vote. 

If there is a national of one only of the parties 
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sitting as a judge in the Chamber referred to in the 
preceding paragraph, the President will invite one of 
the other judges to retire in favor of a judge chosen 
by the other party in accordance with Article 31. 
The technical assessors shall be chosen for each 


particular case in accordance with rules of procedure 
under Article 30 from a list of “Assessors for Transit 
and Communications cases” composed of two persons 
nominated by each Member of the League of Nations. 

Art. 28. The special Chambers provided for in 
Articles 26 and 27 may, with the consent of the parties 
to the dispute, sit elsewhere than at The Hague. 

Art. 29. With a view to the speedy despatch of 
business, the Court shall form annually a Chamber 
composed of three judges who, at the request of the 
contesting parties, may hear and determine cases by 
summary procedure. 

Art. 30. The Court shall frame rules for regulating 
its procedure. In particular, it shall lay down rules 
for summary procedure. 

Art. 31. Judges of the nationality of each contest- 
ing party shall retain their right to sit in the case 
before the Court. 

If the Court includes upon the Bench a judge of 
the nationality of one of the parties only, the other 
party may select from among the deputy-judges a 
judge of its nationality, if there be one. If there 
should not be one, the party may choosea judge, pref- 
erably from among those persons who have been nomi- 
nated as candidates as provided in Articles 4 and 5. 

If the Court includes upon the Bench no judge of 
the nationality of the contesting parties, each of 
these may proceed to select or choose a judge as pro- 


vided in the preceding paragraph. 
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Should there be several parties in the same interest, 
they shall, for the purpose of the preceding provisions, 
be reckoned as one party only. Any doubt upon this 
point is settled by the decision of the Court. 

Judges selected or chosen as laid down in para- 
graphs 2 and 3 of this Article shall fulfil the condi- 
tions required by Articles 2, 16, 17, 20, 24 of this 
Statute. They shall take part in the decision on an 
equal footing with their colleagues. 

Art. 32. The judges shall receive an annual indem- 
nity to be determined by the Assembly of the League 
of Nations upon the proposal of the Council. This 
indemnity must not be decreased during the period 
of a judge’s appointment. 

The President shall receive a special grant for his 
period of office, to be fixed in the same way. 

The Vice-President, judges and deputy-judges, 
shall receive a grant for the actual performance of 
their duties, to be fixed in the same way. 

Traveling expenses incurred in the performance of 
their duties shall be refunded to judges and deputy- 
judges who do not reside at the seat of the Court. 

Grants due to judges selected or chosen as provided 
in Article 31 shall be determined in the same way. 

The salary of the Registrar shall be decided by the 
Council upon the proposal of the Court. 

The Assembly of the League of Nations shall lay 
down, on the proposal of the Council, a special regula- 
tion fixing the conditions under which retiring pen- 
sions may be given to the personnel of the Court. 

Art. 33. The expenses of the Court shall be borne 
by the League of Nations, in such a manner as shall 
be decided by the Assembly upon the proposal of the 


Council. 
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CHAPTER II 
Competence of the Court 


Art. 34. Only States or Members of the League of 
Nations can be parties in cases before the Court. 

Art. 35. The Court shall be open to the Members 
of the League and also to States mentioned in the 
Annex to the Covenant. 

The conditions under which the Court shall be open 
to other States shall, subject to the special provisions 


3 
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contained in treaties in force, be laid down by the 
Council, but in no case shall such provisions place the 
parties in a position of inequality before the Court. 

When a State which is not a Member of the League 
of Nations is a party to a dispute, the Court will fix 
the amount which that party is to contribute towards 
the expenses of the Court. 

Art. 36. The jurisdiction of the Court comprises all 
cases which the parties refer to it and all matters spe- 
cially provided for in treaties and conventions in force. 

The Members of the League of Nations and the 
States mentioned in the Annex to the Covenant may, 
either when signing or ratifying the protocol to which 
the present Statute is adjoined, or at a later moment, 
declare that they recognize as compulsory, ipso facto 
and without special agreement, in relation to any 
other Member or State accepting the same obligation, 
the jurisdiction of the Court in all or any of the classes 
of legal disputes concerning: 

(a) The interpretation of a treaty; 

(6) Any question of international law; 

(c) The existence of any fact which, if established, 

would constitute a breach of an international 
obligation ; 
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(d) The nature or extent of the reparation to be 
made for the breach of an international obliga- 
tion. 

The declaration referred to above may be made 
unconditionally or on condition of reciprocity on the 
part of several or certain Members or States, or for a 
certain time. 

In the event of a dispute as to whether the Court 
has jurisdiction, the matter shall be settled by the 
decision of the Court. 

Art. 37. When a treaty or convention in force 
provides for the reference of a matter to a tribunal 
to be instituted by the League of Nations, the Court 
will be such tribunal. 

Art. 38. The Court shall apply: 

1. International conventions, whether general or 
particular, establishing rules expressly recognized by 
the contesting States; 

2. International custom, as evidence of a general 
practice accepted as law; 

3. The general principles of law recognized by 
civilized nations; 

4. Subject to the provisions of Article 59, judicial 
decisions and the teachings of the most highly quali- 
fied publicists of the various nations, as subsidiary 
means for the determination of rules of law. 

This provision shall not prejudice the power of the 
Court to decide a case ex equo et bono, if the parties 


agree thereto. 
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CHAPTER III 


Procedure 


Art. 39. The official languages of the Court shall 
be French and English. If the parties agree that the 
case shall be conducted in French, the judgment will 
be delivered in French. If the parties agree that the 
case shall be conducted in English, the judgment will 
be delivered in English. 

In the absence of an agreement as to which language 
shall be employed, each party may, in the pleadings, 
use the language which it prefers; the decision of the 
Court will be given in French and English. In this 
case the Court will at the same time determine which 
of the two texts shall be considered as authoritative. 

The Court may, at the request of the parties, author- 
ize a language other than French or English to be used. 

Art. 40. Cases are brought before the Court, as 
the case may be, either by the notification of the 
special agreement, or by a written application ad- 
dressed to the Registrar. In either case the subject 
of the dispute and the contesting parties must be 
indicated. 

The Registrar shall forthwith communicate the 
application to all concerned. 

He shall also notify the Members of the League of 
Nations through the Secretary-General. 

Art. 41. The Court shall have the power to indi- 
cate, if it considers that circumstances so require, 
any provisional measures which ought to be taken 
to reserve the respective rights of either party. 

Pending the final decision, notice of the measures 
suggested shall forthwith be given to the parties and 


the Council. 


[18] 








253 


Art. 42. The parties shall be represented by agents. 

They may have the assistance of counsel or advo- 
cates before the Court. 

Art. 43. The procedure shall consist of two parts: 
written and oral. 

The written proceedings shall consist of the com- 
munication to the judges and to the parties of cases, 
counter-cases and, if necessary, replies; also all papers 
and documents in support. 

These communications shall be made through the 
Registrar, in the order and within the time fixed by 
the Court. 

A certified copy of every document produced by 
one party shall be communicated to the other party. 

The oral proceedings shall consist of the hearing by 
the Court of witnesses, experts, agents, counsel and 
advocates. 

Art. 44. For the service of all notices upon per- 
sons other than the agents, counsel and advocates, 
the Court shall apply direct to the Government of the 
State upon whose territory the notice has to be served. 

The same provision shall apply whenever steps are 
to be taken to procure evidence on the spot. 

Art. 45. The hearing shall be under the control of 
the President or, in his absence, of the Vice-President ; 
if both are absent, the senior judge shall preside. 

Art. 46. The hearing in Court shall be public, un- 
less the Court shall decide otherwise, or unless the 
parties demand that the public be not admitted. 

Art. 47. Minutes shall be made at each hearing, 
and signed by the Registrar and the President. 

These minutes shall be the only authentic record. 

Art. 48. The Court shall make orders for the conduct 
of the case, shall decide the form and time in which 
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each part must conclude its arguments, and make all 
arrangements connected with the taking of evidence. 

Art. 49. The Court may, even before the hearing 
begins, call upon the agents to produce any docu- 
ment, or to supply any explanations. Formal note 
shall be taken of any refusal. 

Art. 50. The Court may, at any time, entrust any 
individual, body, bureau, commission or other organ- 
ization that it may select, with the task of carrying 
out an inquiry or giving an expert opinion. 

Art. 51. During the hearing, any relevant ques- 
tions are to be put to the witnesses and experts under 
the conditions laid down by the Court in the rules of 
procedure referred to in Article 30. 

Art. 52. After the Court has received the proofs 
and evidence within the time specified for the pur- 
pose, it may refuse to accept any further oral or writ- 
ten evidence that one party may desire to present 
unless the other side consents. 

Art. 53. Whenever one of the parties shall not 
appear before the Court, or shall fail to defend his 
case, the other party may call upon the Court to de- 
cide in favor of his claim. 

The Court must, before doing so, satisfy itself, not 
only that it has jurisdiction in accordance with Articles 
36 and 37, but also that the claim is well founded in 
fact and law. 

Art. 54. When, subject to the control of the Court, 
the agents, advocates and counsel have completed 
their presentation of the case, the President shall de- 
clare the hearing closed. 

The Court shall withdraw to consider the judgment. 
The deliberations of the Court shall take place in 


private and remain secret. 
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Art. 55. All questions shall be decided by a major- 
ity of the judges present at the hearing. 

In the event of an equality of votes, the President 
or his deputy shall have a casting vote. 

Art. 56. The judgment shall state the reasons on 
which it is based. 

It shall contain the names of the judges who have 
taken part in the decision. ' 

Art. 57. If the judgment does not represent in 
whole or in part the unanimous opinion of the judges, 
dissenting judges are entitled to deliver a separate 
opinion. 

Art. 58. The judgment shall be signed by the Pres- 
ident and by the Registrar. It shall be read in open 
Court, due notice having been given to the agents. 

\rt. 59. The decision of the Court has no binding 
force except between the parties and in respect of that 
particular case. 

Art. 60. The judgment is final and without appeal. 
In the event of dispute as to the meaning or scope of 
the judgment, the Court shall construe it upon the 
request ol any party. 

Art. 61. An application for revision of a judgment 
can be made only when it is based upon the discovery 
of some fact of such a nature as to be a decisive fac- 
tor, which fact was, when the judgment was given, 
unknown to the Court and also to the party claiming 
revision, always provided that such ignorance was 
not due to negligence. 

The proceedings for revision will be opened by a 
judgment of the Court expressly recording the exist- 
ence of the new fact, recognizing that it has such a 
character as to lay the case open to revision, and de- 
claring the application admissible on this ground. 
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The Court may require previous compliance with 
the terms of the judgment before it admits proceedings 
in revision. 

The application for revision must be made at latest 
within six months of the discovery of the new fact. 

No application for revision may be made after the 
lapse of ten years from the date of the sentence. 

Art. 62. Should a State consider that it has an 
interest of a legal nature which may be affected by 
the decision in the case, it may submit a request to 
the Court to be permitted to intervene as a third party. 

It will be for the Court to decide upon this request. 

Art. 63. Whenever the construction of a conven- 
tion to which States other than those concerned in 
the case are parties is in question, the Registrar shall 
notify all such States forthwith. 

Every State so notified has the right to intervene 
in the proceedings: but, if it uses this right, the con- 
struction given by the judgment will be equally 
binding upon it. 

Art. 64. Unless otherwise decided by the Court, 


each party shall bear its own costs. 


RULES OF COURT 
Preamble 
The Court, 
By virtue of Article 30 of its Statute, 
Adopts the present Rules: 













CHAPTER I. The Court 


HEADING I. Constitution of the Court 
SECTION A. Judges and Assessors 


Art. 1. Subject to the provisions of Article 14 of 
the Statute, the term of office of judges and deputy- 
judges shall commence on January Ist of the year 
following their election. 

Art. 2. Judges and deputy-judges elected at an 
earlier session of the Assembly and of the Council of 
the League of Nations shall take precedence respec- 
tively over judges and deputy-judges elected at a 
subsequent session. Judges and deputy-judges elected 
during the same session shall take precedence accord- 
ing to age. Judges shall take precedence over dep- 
uty-judges. 

National judges chosen from outside the Court, 
under the terms of Article 31 of the Statute, shall 
take precedence after deputy-judges in order of age. 

The list of deputy-judges shall be prepared in 
accordance with these principles. 

The Vice-President shall take his seat on the right 
of the President. The other Members of the Court 
shall take their seats to the right and left of the Pres- 
ident in the order laid down above. 

Art. 3. Deputy-judges whose presence is necessary 
shall be summoned in the order laid down in the list 
referred to in the preceding Article, that is to say, 
each of them will be summoned in rotation through- 
out the list. 

Should a deputy-judge be so far from the seat of 
the Court that, in the opinion of the President, a 
summons would not reach him in sufficient time, the 
deputy-judge next on the list shall be summoned; 
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nevertheless, the judge to whom the summons should 
have been addressed shall be called upon, if possible, 
on the next occasion that the presence of a deputy- 
judge is required. 

A deputy-judge who has begun a case shall be sum- 
moned again, if necessary out of his turn, in order to 
continue to sit in the case until it is finished. 

Should a deputy-judge be summoned to take his 
seat in a particular case as a national judge, under the 
terms of Article 31 of the Statute, such summons 
shall not be regarded as coming within the terms of 
the present Article. 

Art. 4. In cases in which one or more parties are 
entitled to choose a judge ad hoc of their nationality, 
the full Court may sit with a number of judges ex- 
ceding eleven. 

When the Court has satisfied itself, in accordance 
with Article 31 of the Statute, that there are several 
parties in the same interest and that none of them has 
a judge of its nationality upon the bench, the Court 
shall invite them, within a period to be fixed by the 
Court, toselect by common agreement adeputy-judgeof 
the nationality of oneof the parties, should there be one; 
or, should there not be one, a judge chosen in accord- 
ance with the principles of the above-mentioned Article. 

Should the parties have failed to notify the Court of 
their selection or choice when the time limit expires, 
they shall be regarded as having renounced the right 
conferred upon them by Article 31. 

Art. 5. Before entering upon his duties, each mem- 
ber of the Court or judge summoned to complete the 
Court, under the terms of Article 31 of the Statute, 
shall make the following solemn declaration in accord- 


ince with Article 20 of the Statute: 
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“I solemnly declare that I will exercise all my pow 
ers and duties as a judge honorably and faithfully, 
impartially and conscientiously.” 

A special public sitting of the Court may, if neces- 
sary, be convened for this purpose. At the public in- 
augural sitting held after a new election of the whole 
Court the required declaration shall be made first by 
the President, secondly by the Vice-President, and 
then by the remaining judges in the order laid down in 
Article 2. 

Art. 6. For the purpose of applying Article 18 of 
the Statute, the President, or if necessary the Vice- 
President, shall convene the judges and deputy- 
judges. The member affected shall be allowed to fur- 
nish explanations. When he has done so the question 
shall be discussed and a vote shall be taken, the mem- 
ber in question not being present. If the members 
present are unanimously agreed, the Registrar shall 
issue the notification pres ribed in the above-men- 
tioned Article. 

Art. 7. The President shall take steps to obtain all 
information which might be helpful to the Court in 
selecting technical assessors in each case. With re- 
gard to the questions referred to in Article 26 of the 
Statute, he shall, in particular, consult the Governing 
Body of the International Labor Office. 

The assessors shall be appointed by an absolute 
majority of votes, either by the Court or by the special 
Chamber which has to deal with the case in question. 

Art. 8. Assessors shall make the following solemn 
declaration at the first sitting of the Court at which 
they are present: 

“I solemnly declare that I will exercise my duties 
and powers as an assessor honorably and faithfully, 
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impartially and conscientiously, and that I will scrup- 
ulously observe all the provisions of the Statute and 
of the Rules of Court.” 


SEcTION B. The Presidency 


Art. 9. The election of the President and Vice- 
President shall take place at the end of the ordinary 
session immediately before the normal termination of 
the period of office of the retiring President and Vice- 
President. 

After a new election of the whole Court, the election 
of the President and Vice-President shall take place 
at the commencement of the following session. The 
President and Vice-President elected in these circum- 
stances shall take up their duties on the day of their 
election. They shall remain in office until the end of 
the second year after the year of their election. 

Should the President or the Vice-President cease to 
belong to the Court before the expiration of their nor- 
mal term of office, an election shall be held for the 
purpose of appointing a substitute for the unexpired 
portion of their term of office. If necessary, an extra- 
ordinary session of the Court may be convened for this 
purpose. 

The elections referred to in the present Article shall 
take place by secret ballot. The candidate obtaining 
an absolute majority of votes shall be declared elected. 

Art. 10. The President shall direct the work and 
administration of the Court; he shall preside at the 
meetings of the full Court. 

Art. 11. The Vice-President shall take the place of 
the President, should the latter be unable to be pres- 
ent, or, should he cease to hold office, until the new 


President has been appointed by the Court. 
[ 26 ] 





se 








261 


Art. 12. The President shall reside within a radius 
of ten kilometres from the Peace Palace at The Hague. 

The main annual vacation of the President shall not 
exceed three months. 

Art. 13. After a new election of the whole Court and 
until such time as the President and Vice-President 
have been elected, the judge who takes precedence 
according to the order laid down in Article 2, shall 
perform the duties of President. 

The same principle shall be applied should both the 
President and the Vice-President be unable to be 
present, or should both appointments be vacant at the 


same time. 


SECTION C. The Chambers 


Art. 14. The members of the Chambers constituted 
by virtue of Articles 26, 27 and 29 of the Statute shall 
be appointed at a meeting of the full Court by an 
absolute majority of votes, regard being had for the 
purposes of this selection to any preference expressed 
by the judges, so far as the provisions of Article 9 of 
the Statute permit. 

The substitutes mentioned in Articles 26 and 27 of 
the Statute shall be appointed in the same manner. 
Two judges shall also be chosen to replace any member 
of the Chamber for summary procedure who may be 
unable to sit. 

The election shall take place at the end of the ordi- 
nary session of the Court, and the period of appoint- 
ment of the members elected shall commence on Janu- 
ary Ist of the following year. 

Nevertheless, after a new election of the whole Court 
the election shall take place at the beginning of the 
following session. The period of appointment shall 
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commence on the date of election and shall termi- 
nate, in the case of the Chamber referred to in Article 
29 of the Statute, at the end of the same year and, in 
the case of the Chambers referred to in Articles 26 
and 27 of the Statute, at the end of the second year 
after the year of election. 

The Presidents of the Chambers shall be appointed 
at a sitting of the full Court. Nevertheless, the Presi- 
dent of the Court shall, ex officio, preside over any 
Chamber of which he may be elected a member; 
similarly, the Vice-President of the Court shall, ex 
officio, preside over any Chamber of which he may be 
elected a member, provided that the President ‘is not 
also a member. 

Art. 15. The special Chambers for labor cases and 
for communications and transit cases may not sit 
with a greater number than five judges. 

Except as provided in the second paragraph of the 
preceding Article, the composition of the Chamber for 
summary procedure may not be altered. 

Art. 16. Deputy-judges shall not be summoned to 
complete the special Chambers or the Chamber for 
summary procedure, unless sufficient judges are not 
available to complete the number required. 


SECTION D. The Registry 


Art. 17. The Court shall select its Registrar from 
among candidates proposed by members of the 
Court. 

The election shall be by secret ballot and by a ma 
jority of votes. In the event of an equality of votes, 
the President shall have a casting vote. 

The Registrar shall be elected for a term of seven 


years commencing on January Ist of the year follow- 
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ing that in which the election takes place. He may be 
reelected. 

Should the Registrar cease to hold his office before 
the expiration of the term above-mentioned an elec- 
tion shall be held for the purpose of appointing a suc- 
cessor. 

Art. 18. Before taking up his duties, the Registrar 
shall make the following declaration at a meeting of 
the full Court: 

“I solemnly declare that I will perform the duties 
conferred upon me as Registrar of the Permanent 
Court of International Justice in all loyalty, discretion 
and good conscience.” 

The other members of the Registry shall make a 
similar declaration before the President, the Registrar 
being present. 

Art. 19. The Registrar shall reside within a radius 
of ten kilometres from the Peace Palace at The Hague. 

The main annual vacation of the Registrar shall not 
exceed two months. 

Art. 20. The staff of the Registry shall be appointed 
by the Court on proposals submitted by the Registrar. 

Art. 21. The regulations for the staff of the Regis- 
try shall be adopted by the President on the proposal 
of the Registrar, subject to subsequent approval by 
the Court. 

Art. 22. The Court shall determine or modify the 
organization of the Registry upon proposals sub- 
mitted by the Registrar. On the proposal of the Regis- 
trar, the President shall appoint the member of the 
Registry who is to act for the Registrar in his absence 
or, in the event of his ceasing to hold his office, until a 
successor has been appointed. 

Art. 23. The registers kept in the archives shall be 
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so arranged as to give particulars with regard to the 
following points among others: 

1. For each case or question, all documents pertain- 
ing to it and all action taken with regard to it in chrono- 
logical order; all such documents shall bear the same 
file number and shall be numbered consecutively 
within the file; 

2. All decisions of the Court in chronological order, 
with references to the respective files; 

3. All advisory opinions given by the Court in 
chronological order, with references to the respective 
files ; 

4. All notifications and similar communications 
sent out by the Court, with references to the respec- 
tive files. 

Indexes kept in the archives shall comprise: 

1. Acard index of names with necessary references; 

2. A card index of subject matter with like refer- 
ences. 

Art. 24. During hours to be fixed by the President 
the Registrar shall receive any documents and reply 
to any inquiries, subject to the provisions of Article 38 
of the present Rules and to the observance of profes- 
sional secrecy. 

Art. 25. The Registrar shall be the channel for all 
communications to and from the Court. 

The Registrar shall insure that the date of despatch 
and receipt of all communications and notifications 
may readily be verified. Communications and notifi- 
cations sent by post shall be registered. Communica- 
tions addressed to the official representatives or to the 
agents of the parties shall be considered as having been 
addressed to the parties themselves. The date of 
receipt shall be noted on all documents received by the 
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Registrar, and a receipt bearing this date and the num- 
ber under which the document has been registered 
shall be given to the sender, if a request to that effect 
be made. 

Art. 26. The Registrar shall be responsible for the 
archives, the accounts and all administrative work. 
He shall have the custody of the seals and stamps 
of the Court. He shall himself be present at all meet- 
ings of the full Court and either he, or a person ap- 
pointed to represent him with the approval of the 
Court, shall be present at all sittings of the various 
Chambers; he shall be responsible for drawing up the 
minutes of the meetings. 

He shall further undertake all duties which may be 
laid upon him by the present Rules. 

The duties of the Registry shall be set forth in detail 
in a list of instructions to be submitted by the Regis- 


trar to the President for his approval. 
HEADING 2. Working of the Court 


Art. 27. In the year following a new election of the 
whole Court the ordinary annual session shall com- 
mence on the fifteenth of January. 

If theday fixed forthe opening of a session is regarded 
as a holiday at the place where the Court is sitting, the 
session shall be opened on the working day following. 

Art. 28. The list of cases shall be prepared and kept 
up to date by the Registrar under the responsibility of 
the President. The list for each session shall contain 
all questions submitted to the Court for an advisory 
opinion and all cases in regard to which the written 
proceedings are concluded, in the order in which the 
documents submitting each question or case have been 
received by the Registrar. If in the course of a session, 
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a question is submitted to the Court or the written 
proceedings in regard to any case are concluded, the 
Court shall decide whether such question or case shall 
be added to the list for that session. 

The Registrar shall prepare and keep up to date ex- 
tracts from the above list showing the cases to be 
dealt with by the respective Chambers. 

The Registrar shall also prepare and keep a list of 
cases for revision. 

Art. 29. During the sessions the dates and hours 
of sittings shall be fixed by the President. 

Art. 30. If at any sitting of the full Court it is 
impossible to obtain the prescribed quorum, the Court 
shall adjourn until the quorum is obtained. 

Art. 31. The Court shall sit in private to deliberate 
upon the decision of any case or on the reply to any 
question submitted to it. 

During the deliberation referred to in the preceding 
paragraph, only persons authorized to take part in 
the deliberation and the Registrar shall be present. No 
other person shall be admitted except by virtue of a 
special decision taken by the Court, having regard to 
exceptional circumstances. 

Every member of the Court who is present at the 
deliberation shall state his opinion together with the 
reasons on which it is based. 

The decision of the Court shall be based upon the 
conclusions adopted after final discussion by a major- 
ity of the members. 

Any member of the Court may request that a ques- 
tion which is to be voted upon shall be drawn up in 
precise terms in both the official languages and dis- 
tributed to the Court. A request to this effect shall be 


complied with. 
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CHAPTER II. Procedure 


HEADING I. Contentious Procedure 
SECTION A. General Provisions 


Art. 32. The rules contained under this heading 
shall in no way preclude the adoption by the Court 
of such other rules as may be jointly proposed by the 
parties concerned, due regard being paid to the par- 
ticular circumstances of each case. 

Art. 33. The Court shall fix time limits in each 
case by assigning a definite date for the completion 
of the various acts of procedure, having regard as far 
as possible to any agreement between the parties. 

The Court may extend time limits which it has 
fixed. It may likewise decide in certain circumstances 
that any proceeding taken after the expiration of a 
time limit shall be considered as valid. 

If the Court is not sitting the powers conferred upon 
it by this Article shall be exercised by the President, 
subject to any subsequent decision of the Court. 

Art. 34. All documents of the written proceedings 
submitted to the Court shall be accompanied by not 
less than thirty printed copies certified correct. The 


President may order additional copies to be supplied. 


SECTION B. Procedure before the Court and before the 
special Chambers (Articles 26 and 27 of the Statute) 
I. Institution of Proceedings 
Art. 35. When a case is brought before the Court 
by means of a special. agreement, the latter, or the 
document notifying the Court of the agreement, shall 
mention the addresses selected at the seat of the 
Court to which notices and communications intended 
for the respective parties are to be sent. 
[33] 
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In all other cases in which the Court has jurisdic- 
tion, the application shall include, in addition to an 
indication of the subject of the dispute and the names 
of the parties concerned, a succinct statement of 
facts, an indication of the claim and the address 
selected at the seat of the Court to which notices and 
communications are to be sent. 

Should proceedings be instituted by means of an 
application, the first document sent in reply thereto 
shall mention the address selected at the seat of the 
Court to which subsequent notices and communica- 
tions in regard to the case are to be sent. 

Should the notice of a special agreement, or the 
application, contain a request that the case be re- 
ferred to one of the special Chambers mentioned in 
Articles 26 or 27 of the Statute, such request shall be 
complied with, provided that the parties are in 
agreement. 

Similarly, a request to the effect that technical 
assessors be attached to the Court, in accordance with 
Article 27 of the Statute, or that the case be referred 
to the Chamber for summary procedure shall also 
be granted; compliance with the latter request is, 
however, subject to the condition that the case does 
not refer to any of the questions indicated in Articles 
26 and 27 of the Statute. 

Art. 36. The Registrar shall forthwith communi- 
cate to all members of the Court special agreements 
or applications which have been notified to him. 


II. Written Proceedings 


Art. 37. Should the parties agree that the pro- 
ceedings shall be conducted in French or in English, 
the documents constituting the written procedure 
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shall be submitted only in the language adopted by 
the parties. 

In the absence of an agreement with regard to the 
language to be employed, documents shall be sub- 
mitted in French or in English. 

Should the use of a language other than French or 
English be authorized, a translation into French or 
into English shall be attached to the original of each 
document submitted. 

The Registrar shall not be bound to make transla- 
tions of documents submitted in accordance with the 
above rules. 

In the case of voluminous documents the Court, or 
the President if the Court is not sitting, may, at the 
request of the party concerned, sanction the sub- 
mission of translations of portions of documents only. 

Art. 38. The Court, or the President, if the Court 
is not sitting, may, after hearing the parties, order the 
Registrar to hold the cases and counter-cases of each 
suit at the disposal of the Government of any State 
which is entitled to appear before the Court. 

Art. 39. In cases in which proceedings have been 
instituted by means of a special agreement, the follow- 
ing documents may be presented in the order stated 
below, provided that no agreement to the contrary 
has been concluded between the parties: 

1. Acase, submitted by each party within the same 
limit of time; 

2. A counter-case, submitted by each party within 
the same limit of time; 

3. Areply, submitted by each party within the same 
limit of time. 

When proceedings are instituted by means of an 
application, failing any agreement to the contrary 
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between the parties, the documents shall be presented 
in the order stated below: 

1. The case by the applicant; 

2. The counter-case by the respondent; 

3. The reply by the applicant; 

4. The rejoinder by the respondent. 

Art. 40. Cases shall contain: 

1. A statement of the facts on which the claim is 
based; 

2. Astatement of law; 

3. A statement of conclusions; 

4. A list of the documents in support; these docu- 
ments shall be attached to the case. 

Counter-cases shall contain: 

1. The affirmation or contestation of the facts 
stated in the case; 

2. A statement of additional facts, if any; 

3. A statement of law; 

4. Conclusions based on the facts stated; these 
conclusions may include counter-claims, in so far as 
the latter come within the jurisdiction of the Court; 

5. A list of the documents in support; these docu- 
ments shall be attached to the counter-case. 

Art. 41. Upon the termination of the written pro- 
ceedings the President shall fix a date for the com- 
mencement of the oral proceedings. 

Art. 42. The Registrar shall forward to each of the 
members of the Court a copy of all documents in the 
case as he receives them. 


III. Oral Proceedings 


Art. 43. In the case of a public sitting, the Registrar 
shall publish in the press all necessary information as 


to the date and hour fixed. 
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Art. 44. The Registrar shall arrange for the inter- 
pretation from French into English and from English 
into French of all statements, questions and answer: 
which the Court may direct to be so interpreted. 

Whenever a language other than French or English 


ee 
thire 


is employed, either under the terms of the 
paragraph of Article 39 of the Statute or in a particular 
instance, the necessary arrangements for translatio1 
into one of the two official languages shall be made by 
the party concerned. In the case of witnesses oi 
experts who appear at the instance of the Court, thes 
arrangements shall be made by the Registrar. 

Art. 45. The Court shall determine in each cas¢ 
whether the representatives of the parties shall ad 
dress the Court before or after the production of the 
evidence; the parties shall, however, retain the right 
to comment on the evidence given. 

Art. 46. The order in which the agents, advocates 
or counsel shall be called upon to speak shall be deter- 
mined by the Court, failing an agreement between 
the parties on the subject. 

Art. 47. In sufficient time before the opening of 
the oral proceedings, each party shall inform the 
Court and the other parties of all evidence which it 
intends to produce, together with the names, Christian 
names, description and residence of witnesses whom it 
desires to be heard. 

It shall further give a general indication of the 
point or points to which the evidence is to refer. 

Art. 48. The Court may, subject to the provisions 
of Article 44 of the Statute, invite the parties to call 
witnesses, or may call for the production of any other 
evidence on points of fact in regard to which the 
parties are not in agreement. 
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Art. 49. The Court, or the President should the 
Court not be sitting, shall, at the request of one of the 
parties or on its own initiative, take the necessary 
steps for the examination of witnesses out of Court. 

Art. 50. Each witness shall make the following 
solemn declaration before giving his evidence in 
Court: 

“I solemnly declare upon my honor and conscience 
that I will speak the truth, the whole truth and 
nothing but the truth.” 

Art. 51. Witnesses shall be examined by the 
representatives of the parties under the control of 
the President. Questions may be put to them by the 
President and afterwards by the judges. 

Art. 52. The indemnities of witnesses who appear 
at the instance of the Court shall be paid out of the 
funds of the Court. 

Art. 53. Any report or record of any inquiry carried 
out at the request of the Court, under the terms of 
Article 50 of the Statute, and reports furnished to the 
Court by experts, in accordance with the same Article, 
shall be forthwith communicated to the parties. 

Art. 54. A record shall be made of the evidence 
taken. The portion containing the evidence of each 
witness shall be read over to him and approved by 
him. 

As regards the remainder of the oral proceedings, 
the Court shall decide in each case whether verbatim 
records of all or certain portions of them shall be 
prepared for its own use. 

Art. 55. The minutes mentioned in Article 47 of 
the Statute shall in particular include: 

1. The names of the judges; 

2. The names of the agents, advocates and counsel; 
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3. The names, Christian names, description and 
residence of witnesses heard; 

4. A specification of other evidence produced; 

5. Any declarations made by the parties; 

6. All decisions taken by the Court during the 
hearing. 

Art. 56. Before the oral proceedings are concluded 
each party may present his bill of costs. 


IV. Interim Protection 


Art. 57. When the Court is not sitting, any meas- 
ures for the preservation in the meantime of the 
respective rights of the parties shall be indicated by 
the President. 

Any refusal by the parties to conform to the sug- 
gestions of the Court or of the President, with regard 
to such measures, shall be placed in record. 


V. Intervention 


Art. 58. An application for permission to intervene, 
under the terms of Article 62 of the Statute, must be 
communicated to the Registrar at latest before the 
commencement of the oral proceedings. 

Nevertheless the Court may, in exceptional circum- 
stances, consider an application submitted at a later 
stage. 

Art. 59. The application referred to in the preced- 
ing Article shall contain: 

1. A specification of the case in which the applicant 
desires to intervene; 

2. A statement of law and of fact justifying inter- 
vention ; 

3. A list of the documents in support of the applica- 
tion; these documents shall be attached. 
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Such application shall be immediately communi- 
cated to the parties, who shall send to the Registrar 
any observations which they may desire to make 
within a period to be fixed by the Court, or by the 
President, should the Court not be sitting. 

Art. 60. Any State desiring to intervene, under the 
terms of Article 63 of the Statute, shall inform the 
Registrar in writing at latest before the commence- 
ment of the oral proceedings. 

The Court, or the President if the Court is not 
sitting, shall take the necessary steps to enable the 
intervening State to inspect the documents in the case, 
in so far as they relate to the interpretation of the 
convention in question, and to submit its observations 
thereon to the Court. 


VI. Agreement 


Art. 61. If the parties conclude an agreement 
regarding the settlement of the dispute and give 
written notice of such agreement to the Court before 
the close of the proceedings, the Court shall officially 
record the conclusion of the agreement. 

Should the parties by mutual agreement notify the 
Court in writing that they intend to break off pro- 
ceedings, the Court shall officially record the fact 
and proceedings shall be terminated. 


VII. Judgment 


Art. 62. The judgment shall contain: 

1. The date on which it is pronounced; 

2. The names of the judges participating; 
3. The names and style of the parties; 

4. The names of the agents of the parties; 
5. The conclusions of the parties; 
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6. The matters of fact; 
7. The reasons in point of law; 

8. The operative provisions of the judgment; 

9. The decision, if any, referred to in Article 64 of 
the Statute. 

The opinions of judges who dissent from the judg- 
ment shall be attached thereto should they express a 
desire to that effect. 

Art. 63. After having been read in open court the 
text of the judgment shall forthwith be communicated 
to all parties concerned and to the Secretary-General 
of the League of Nations. 

Art. 64. The judgment shall be regarded as taking 
effect on the day on which it is read in open court, 
in accordance with Article 58 of the Statute. 

Art. 65. A collection of the judgments of the Court 
shall be printed and published under the responsi- 


bility of the Registrar. 


VIII. Revision 


Art. 66. Application for revision shall be made in 
the same form as the application mentioned in Article 
40 of the Statute. 

It shall contain: 

1. The reference to the judgment impeached; 

2. The fact on which the application is based; 

3. A list of the documents in support; these docu- 
ments shall be attached. 

It shall be the duty of the Registrar to give imme- 
diate notice of an application for revision to the other 
parties concerned. The latter may submit observa- 
tions within a time limit to be fixed by the Court, or 
by the President should the Court not be sitting. 

If the judgment impeached was vronounced by the 
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full Court, the application for revision shall also be 
dealt with by the full Court. If the judgment im- 
peached was pronounced by one of the Chambers 
mentioned in Articles 26, 27 or 29 of the Statute, the 
application for revision shall be dealt with by the 
same Chamber. The provisions of Article 13 of the 
Statute shall apply in all cases. 

If the Court, under the third paragraph of Article 61 
of the Statute, makes a special order rendering the 
admission of the application conditional upon previous 
compliance with the terms of the judgment impeached, 
this condition shall be immediately communicated to 
the applicant by the Registrar, and proceedings in 
revision shall be stayed pending receipt by the Regis- 
trar of proof of previous compliance with the original 
judgment and until such proof shall have been 
accepted by the Court. 


SecTION C. Summary Procedure 


Art. 67. Except as provided under the present 
section the rules for procedure before the full Court 
shall apply to summary procedure. 

Art. 68. Upon receipt by the Registrar of the 
document instituting proceedings in a case which, 
by virtue of an agreement between the parties, is 
to be dealt with by summary procedure, the President 
shall convene as soon as possible the Chamber re- 
ferred to in Article 29 of the Statute. 

Art. 69. The proceedings are opened by the presen- 
tation of a case by each party. These cases shall be 
communicated by the Registrar to the members of 
the Chamber and to the opposing party. 

The cases shall contain reference to all evidence 


which the parties may desire to produce. 
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Should the Chamber consider that the cases do not 
furnish adequate information, it may, in the absence 
of an agreement to the contrary between the parties, 
institute oral proceedings. It shall fix a date for the 
commencement of the oral proceedings. 

At the hearing, the Chamber shall call upon the 
parties to supply oral explanations. It may sanction 
the production of any evidence mentioned in the 
Case€s. 

If it is desired that witnesses or experts whose names 
are mentioned in the case should be heard, such wit- 
nesses or experts must be available to appear before 
the Chamber when required. 

Art. 70. The judgment is the judgment of the 
Court rendered in the Chamber of summary pro- 
cedure. It shall be read at a public sitting of the 


Chamber. 


HEADING 2. Advisory Procedure 


Art. 71. Advisory opinions shall be given after 
deliberation by the full Court. 

The opinions of dissenting judges may, at their 
request, be attached to the opinion of the Court. 

Art. 72. Questions upon which the advisory opinion 
of the Court is asked shall be laid before the Court 
by means of a written request, signed either by the 
President of the Assembly or the President of the 
Council of the League of Nations, or by the Secretary- 
General of the League under instructions from the 
Assembly or the Council. 

The request shall contain an exact statement of the 
question upon which an opinion is required, and shall 
be accompanied by all documents likely to throw 
light upon the question. 
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Art. 73. The Registrar shall forthwith give notice 
of the request for an advisory opinion to the members 
of the Court, and to the Members of the League of 
Nations, through the Secretary-General of the League, 
and to the States mentioned in the Annex to the 
Covenant. 

Notice of such request shall also be given to any 
international organizations which are likely to be 
able to furnish information on the question. 

Art. 74. Any advisory opinion which may be given 
by the Court and the request in response to which it 
was given, shall be printed and published in a special 
collection for which the Registrar shall be responsible. 


HEADING 3. Errors 
Art. 75. The Court, or the President if the Court is 
not sitting, shall be entitled to correct an error in any 
order, judgment or opinion, arising from a slip or 
accidental omission. 
Done at The Hague, the twenty-fourth day of 
March, one thousand nine hundred and twenty-two. 


(s.) LODER, 


President. 


(s.) A. HAMMARSKJOLD, 
Registrar. 
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STATES THAT HAVE 


Albania 
Australia 
Austria 
Belgium 
Jolivia 
Brazil 
Bulgaria 
Canada 
Chile 
China 
Colombia 
Costa Rica 
Cuba 
Czecho-Slovakia 
Denmark 
El Salvador 
Esthonia 
Finland 
France 
Great Britain 
Greece 
Haiti 


India 


tained 


in th section was 
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SIGNED THE PROTOCOL 


Italy 

Japan 
Latvia 

Lil veria 
Lithuania 
Luxemburg 
Netherlands 
New Zealand 
Norway 
Panama 
Paraguay 
Persia 
Poland 
Portugal 
Roumania 
Serb-Croat-Slovene State 
Siam 


Spain 
Sweden 
Switzerland 


| ion of South Africa 
Uruguay 
Venezuela 









furnished from 
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STATES THAT HAVE RATIFIED THE PROTOCOL 


Albania 
Australia 
Austria 
Belgium 
Brazil 
sulgaria 
Canada 
China 

( “‘uba 
Czecho-Slovakia 
Denmark 
Esthonia 
Finland 
France 

Great Britain 
Greece 

Haiti 

India 


Italy 

Japan 

Lithuania 
Netherlands 

New Zealand 

Norway 

Poland 

Portugal 

Roumania 
Serb-Croat-Slovene State 
Siam 

Spain 

Sweden 

Switzerland 

Union of South Africa 
Uruguay 

Venezuela 
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Cc 


STaTES THAT HAVE ACCEPTED THE OPTIONAL CLAUSE 
GIVING THE COURT COMPULSORY JURISDICTION ! 


Austria Liberia ® 
Brazil ? Lithuania 
Bulgaria Luxemburg? 
China Netherlands 
Costa Rica Norway 
Denmark # Panama 

E] Salvador Portugal 
Esthonia * Sweden 
Finland ® Switzerland 8 
Haiti Uruguay 


!The Optional Clause becomes operative without ;catification, 
except when the contrary is specified, and provided the Protocol 
accepting the Statute has been duly 1atified by the State in question. 

Subject to the condition that two at least of the Powers per- 


manently represented upon the Council of the League of Nations 


accept compulsory jurisdiction 

3 Subject to ratification. (The ratification was deposited at Geneva 
m June 20, 1921.) 

4 Ratified in June, 1922, but the deed of ratification had not been 
leposited by the end of that year 

5 Subject to ratification. (The ratification was deposited at Geneva 
on April 6, 1922.) 

®§ Subject to ratification. 

7 Subject to ratification 

8 Subject to ratification, and to the right of referendum. (The 
Secretary-General of the League of Nations made known by means of 
a circular letter dated July 30, 1921, that he had received a declara- 
tion from the Swiss Government definitely ratifying the optional 


clause, the time limit for a referendum having lapsed.) 
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THE PRESIDENT’S MESSAGE TO THE SENATE, FEBRUARY 
24, 1923, URGING ADHERENCE BY THE UNITED STATES 
rO THE PROTOCOL! 

To the Senate: 

There has been established at The Hague a Perma- 
nent Court of International Justice for the trial and 
decision of international causes by judicial methods, 
now effective through the ratification by the signatory 
powers of a special protocol. It is organized and func- 
tioning. The United States is a competent suitor in 
the Court through provision of the Statute creating it, 
but that relation is not sufficient for a nation long 
committed to the peaceful settlement of international 
controversies. Indeed, our nation had a conspicuous 
place in the advocacy of such an agency of peace and 
international adjustment, and our deliberate public 
opinion of today is overwhelmingly in favor of our 
full participation, and the attending obligations of 
maintenance and the furtherance of its prestige. It 
is for this reason that I am now asking for the consent 
of the Senate to our adhesion to the protocol. 

With this request I am sending to the Senate a copy 
of the letter addressed to me by the Secretary of State 
in which he presents in detail the history of the estab- 
lishment of the Court, takes note of the objection to 
our adherence because of the Court’s organization 
under the auspices of the League of Nations, and its 

1 Reprinted from Senate Document No. 309, 67th Congress, 4th 


session. 
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relation thereto, and indicates how, with certain 
reservations, we may fully adhere and participate 
and remain wholly free from any legal relation to the 
League or assumption of obligation under the Cove- 
nant of the League. 

| forbear repeating the presentation made by the 
Secretary of State, but there is one phase of the matter 
not covered in his letter with which I choose frankly to 
acquaint the Senate. For a long period, indeed ever 
since the international Conference on the Limitation of 
Armament, the consideration of plans under which we 
might adhere to the protocol has been under way. We 
were unwilling to adhere unless we could participate 
in the selection of the judges; we could not hope to 
participate with an American accord if adherence 
involved any legal relation to the League. These 
conditions, there is good reason to believe, will be 
acceptable to the signatory powers, though nothing 
definitely can be done until the United States tenders 
adhesion with these reservations. Manifestly the 
Executive cannot make this tender until the Senate 
has spoken its approval. Therefore I must earnestly 
urge your favorable advice and consent. I would 
rejoice if some action could be taken even in the short 
period which remains of the present session. 

It is not a new problem in international relationship; 
it is wholly a question of accepting an established 
institution of high character, and making effective all 
the fine things which have been said by us tn favor of 
such an agency of advanced civilization. It would be 
well worth the while of the Senate to make such special 
effort as is becoming to record its approval. Such 
action would add to our own consciousness of partici- 
pation in the fortunate advancement of international 
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relationship and remind the world anew that we are 
ready for our proper part in furthering peace and 
adding to stability in world affairs. 

WARREN G. HARDING 


The White House, February 24, 1923 


LETTER OF THE SECRETARY OF STATE TO THE PRESI- 
DENT, FEBRUARY 17, 1923, SETTING FORTH THE 
CONDITIONS OF ADHERENCE 


Department of State, 
Washington, February 17, 1923. 
My dear Mr. President: 

Referring to our interviews with respect to the ad- 
visability of action by this Government in order to 
give its adhesion upon appropriate conditions to the 
protocol establishing the Permanent Court of Interna- 
tional Justice, I beg leave to submit the following con- 
siderations: 

From its foundation this Government has taken a 
leading part in promoting the judicial settlement of 
international disputes. Prior to the first peace con- 
ference at The Hague in 1899 the United States had 
participated in 57 arbitrations, 20 of which were with 
Great Britain. The President of the United States 
had acted as arbitrator between other nations in five 
cases and ministers of the United States or other per- 
sons, designated by this Government, had acted as 
arbitrator or umpire in seven cases. In 1890 the Con- 
gress adopted a concurrent resolution providing: 

’ That the President be, and is hereby, requested to 
invite, from time to time, as fit occasions may arise, 
negotiations with any Government with which the 
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United States has or may: have diplomatic relations, 
to the end that any differences or disputes arising 
between the two Governments which cannot be ad- 
justed by diplomatic agency may be referred to arbi- 
tration and be peaceably adjusted by such means. 
(Congressional Record, Fifty-First Congress, First 
Session, Part 3, Vol. 21, p. 2986.)” 

In his instructions to the delegates of this Govern- 
ment to the First Peace Conference at The Hague, 
Secretary Hay said: 

‘Nothing can secure for human government and for 
the authority of law which it represents so deep a re- 
spect and so firm a loyalty as the spectacle of sovereign 
and independent states, whose duty it is to prescribe 
the rules of justice and impose penalties upon the law- 
less, bowing with reverence before the august suprem- 
acy of those principles of right which give to law its 
eternal foundation.”’ 

A plan for a permanent international tribunal 
accompanied these instructions. 

At that conference there was adopted a “convention 
for the pacific settlement of international disputes,” 
which provided for a permanent court of arbitration. 
This organization, however, while called a permanent 
court, really consists of an eligible list of persons, desig- 
nated by the contracting parties respectively, from 
whom tribunals may be constituted for the determin- 
ation of such controversies as the parties concerned 
may agree to submit to them. 

In 1908 and 1909 the United States concluded 19 
general conventions of arbitration which, in accord- 
ance with the Hague conventions, provided for arbi- 
tration by special agreement of differences which are 
of a legal nature or which relate to the interpretation 
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of treaties, and which it may not have been possible to 
settle by diplomacy, provided that the differences do 
not affect the vital interest, the independence or the 
honor of the two contracting states and do not con- 
cern the interests of third parties. Moreover, since the 
First Peace Conference at The Hague,a number of con- 
ventions have been concluded by thisGovernment sub- 
mitting to arbitration questions of great importance. 

It is believed that the preponderant opinion in this 
country has not only favored the policy ot judicial 
settlement of justiciable international disputes through 
arbitral tribunals specially established, but it has also 
strongly desired that a permanent court of interna- 
tional justice should be established and maintained. 
In his instructions to the delegates of the United 
States to the second peace conference, held at The 
Hague in 1907, Secretary Root emphasized the impor- 
tance of the establishment of such a tribunal in con- 
formity with accepted judicial standards. He said: 
“It should be your effort to bring about in the second 
conference a development of the Hague tribunal into 
a permanent tribunal, composed of judges who are 
judicial officers and nothing else; who are paid ade- 
quate salaries; who have no other occupation, and 
who will devote their entire time to the trial and deci- 
sion of international causes by judicial methods and 
under a sense of judicial responsibility. These judges 
should be so selected from the different countries that 
the different systems of law and procedure and the 
principal languages shall be fairly represented. The 
court should be of such dignity, consideration and 
rank that the best and ablest jurists will accept ap- 
pointment to it and that the whole world will have 
absolute confidence in its judgment.” 
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The Second Peace Conference discussed a plan look- 
ing to the attainment of this object, but the project 
failed because an agreement could not be reached with 
respect to the method of selecting judges. The confer- 
ence adopted the following recommendation: 

“The conference recommends to the signatory pow- 
ers the adoption of the project hereto annexed, of a 
convention for the establishment of a court of arbitral 
justice and its putting into effect as soon as an accord 
shall be reached upon the choice of the judges and the 
constitution of the court.” 

The Covenant of the League of Nations provided, 
in Article 14, that the Council of the League should 
formulate and submit to the Members of the League 
plans for the establishment of a permanent court of 
international justice, which should be competent to 
hear and determine any dispute of an international 
character, which the parties thereto should submit to 
it, and which also might give an advisory opinion 
upon any dispute or question referred to it by the 
Council or by the Assembly of the League. This pro- 
vision of the Covenant, it may be said, did not enter 
into the subsequent controversy with respect to par- 
ticipation by this Government in the League of Na- 
tions; on the contrary, it is believed that this contro- 
versy reflected but little, if any, divergence of view in 
this country with respect to the advisability of estab- 
lishing a permanent international court. 

Pursuant to the direction contained in the article 
above quoted, the Council of the League appointed an 
advisory committee of jurists, which sat at The 
Hague in the summer of 1920 and formulated a plan 
for the establishment of such a court. The Honorable 
Elihu Root was a member of that committee. Itrecom- 
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mended a plan, which was subsequently examined by 
the Council and Assembly of the League, and, after 
certain amendments had been made, the Statute con- 
stituting the Permanent Court of International Justice 
was adopted by the Assembly of the League on Decem- 
ber 13, 1920. 

While these steps were taken under the auspices of 
the League, the Statute constituting the Permanent 
Court of International Justice did not become effective 
upon its adoption by the Assembly of the League. On 
the contrary, it became effective by virtue of the sig- 
nature and ratification by the signatory powers of a 
special protocol. The reason for this procedure was 
that, although the plan of the Court was prepared 
under Article 14 of the Covenant, the Statute went be- 
yond the terms of the Covenant, especially in making 
the Court available to States which were not Members 
of the League of Nations. Accordingly, a protocol of 
signature was prepared by which the signatory powers 
declared their acceptance of the adjoined Statute of 
the Permanent Court of International Justice. The 
permanent court thus established by the signatory 
powers, under the Protocol with the Statute annexed, 
is now completely organized and at work. 

The Statute of the Court provides for the selection of 
the judges; defines their qualifications and prescribes 
the jurisdiction of the Court and the procedure to be 
followed in litigation before it. 

The Court consists of fifteen members—eleven 
judges, called “ordinary judges,” and four deputy- 
judges. The eleven judges constitute the full Court. 
In case they cannot all be present, deputies are to sit 
as judges in place of the absentees; but if eleven judges 
are not available, nine may constitute a quorum. It is 
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provided that the judges shall be elected, regardless of 
their nationality, from among persons of high moral 
character, possessing the qualifications required in 
their respective countries for appointments to the 
highest judicial offices, or are jurisconsults of recog- 
nized competence in international law. The judges are 
elected by the Council and Assembly of the League, 
each body proceeding independently. The successful 
candidate must obtain an absolute majority of votes 
in each body. The judges are elected for nine years 
and are eligible for re-election. The ordinary judges are 
forbidden to exercise any political or administrative 
function. This provision does not apply to the deputy- 
judges except when performing their duties on the 
court. 

The jurisdiction of the Court comprises all cases 
which the parties refer to it and all matters specially 
provided for in treaties and conventions in force. 

Provision has also been made so that any signatory 
power, if it desires, may in signing the Protocol accept 
as compulsory “zpso facto and without special conven- 
tion” the jurisdiction of the Court in all or any of the 


classes of legal disputes concerning (a) the interpre- 


eg 
tation of a treaty; (0) any question of international 
law; (c) the existence of any fact which, if established, 
would constitute a breach of an international obliga- 
tion; and (d) the nature or extent of the reparation to 
be made for the breach of an international obligation. 
This is an entirely optional clause and unless it is 
signed the jurisdiction of the Court is not obligatory. 
The first election of judges of the Court took place in 
September, 1921. The eleven ordinary judges are the 
following: Viscount Robert Bannatyne Finlay, Great 
sritain; B. C. J. Loder, Holiand; Ruy Barbosa, Bra- 
ey 
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zil; D. J. Nyholm, Denmark; Charles André Weiss, 
France; John Bassett Moore, United States; Antonio 
Sanchez de Bustamante, Cuba; Rafael Altamira, 
Spain; Yorozu Oda, Japan; Dionisio Anzilotti, Italy; 
Max Huber, Switzerland. 

The four deputies are: Michailo Yovanovitch, Serb- 
Croat-Slovene State; F. V. N. Beichmann, Norway; De- 
metre Negulesco, Rumania; Chung-Hui Wang, China. 

It will be noted that one of the most distinguished 
American jurists has been elected a member of the 
Court—the Honorable John Bassett Moore. 

In considering the question of participation of the 
United States in the support of the Permanent Court, 
it may be observed that the United States is already a 
competent suitor in the Court. The Statute expressly 
provides that the Court shall be open not only to 
Members of the League but to States mentioned in 
the Annex to the Covenant. 

But it is not enough that the United States should 
have the privileges of a suitor. In view of the vast 
importance of provisions for the peaceful settlement of 
international controversies, of the time-honored policy 
of this Government in promoting such settlements, 
and of the fact that it has at last been found feasible to 
establish upon a sound basis a permanent international 
court of the highest distinction and to invest it with a 
jurisdiction which conforms to American principles 
and practice, | am profoundly convinced that this 
Government, under appropriate conditions, should 
become a party to the convention establishing the 
Court and should contribute its fair share of the ex- 
pense of maintenance. 

I find no insuperable obstacle in the fact that the 
United States is not a Member of the League of Na- 


[56] 








RN 





291 


tions. The Statute of the Court has various procedural 
provisions relating to the League. But none of these 
provisions, save those for the election of judges, to 
which I shall presently refer, are of a character which 
would create any difficulty in the support of the Court 
by the United States despite its non-membership in 
the League. None of these provisions impair the in- 
dependence of the Court. It is an establishment separ- 
ate from the League, having a distinct legal status 
resting upon the Protocol and Statute. It is organized 
and acts in accordance with judicial standards, and its 
decisions are not controlled or subject to review by the 
League of Nations. 

In order to avoid any question that adhesion to the 
Protocol and acceptance of the Statute of the Court 
would involve any legal relation on the part of the 
United States to the League of Nations, or the 
assumption of any obligations by the United States 
under the Covenant of the League of Nations, it would 
be appropriate, if so desired, to have the point dis- 
tinctly reserved as a part of the terms of the adhesion 
on the part of this Government. 

Again, as already noted, the signature of the Proto- 
col and the consequent acceptance of the Statute, in 
the absence of assent to the optional compulsory 
clause, does not require the acceptance by the signa- 
tory powers of the jurisdiction of the Court except 
in such cases as may thereafter be voluntarily sub- 
mitted to the Court. Hence, in adhering to the Proto- 
col, the United States would not be required to depart 
from the position, which it has thus far taken, that 
there should be a special agreement for the submission 
of a particular controversy to arbitral decision. 

There is, however, one fundamental objection to 
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adhesion on the part of the United States to the Proto- 
col and the acceptance of the Statute of the Court in 
its present form. That is, that under the provisions of 
the Statute only Members of the League of Nations 
are entitled to a voice in the election of judges. The 
objection is not met by the fact that this Government 
is represented by its own national group in the Hague 
Court of Arbitration and that this group may nomin- 
ate candidates for election as judges of the Permanent 
Court of International Justice. This provision relates 
simply to the nomination of candidates; the election of 
judges rests with the Council and Assembly of. the 
League of Nations. It is no disparagement of the dis- 
tinguished abilities of the judges, who have already 
been chosen, to say that the United States could not 
be expected to give its formal support to a permanent 
international tribunal in the election of the members of 
which it had no right to take part. 

I believe that the validity of this objection is recog- 
nized and that it will be feasible to provide for the 
suitable participation by the United States in the 
election of judges, both ordinary and deputy-judges, 
and in the filling of vacancies. The practical advan- 
tage of the present system of electing judges by the 
majority votes of the Council and Assembly of the 
League, acting separately, is quite manifest. It was 
this arrangement which solved the difficulty, thereto- 
fore appearing almost insuperable, of providing an 
electoral system conserving the interests of the powers 
both great and small. It would be impracticable, in 
my judgment, to disturb the essential features of this 
system. It may also be observed that the members of 
the Council and Assembly of the League in electing 
the judges of the Court do not act under the Covenant 
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of the League of Nations, but under the Statute of the 
Court and in the capacity of electors, performing duties 
defined by the Statute. It would seem to be reasonable 
and practicable, that in adhering to the Protocol and 
accepting the Statute, this Government should pre- 
scribe as a condition that the United States, through 
representatives designated for the purpose, should be 
permitted to participate, upon an equality with other 
States Members of the League of Nations, in all pro- 
ceedings both of the Council and of the Assembly of 
the League for the election of judges or deputy-judges 
of the Court or for the filling of vacancies in these 
offices. 

As the Statute of the Court prescribes its organiza- 
tion, competence and procedure, it would also be ap- 
propriate to provide, as a condition of the adhesion of 
the United States, that the Statute should not be 
amended without the consent of the United States. 

The expenses of the Court are not burdensome. Un- 
der the Statute of the Court, these expenses are borne 
by the League of Nations; the League determines the 
budget and apportions the amount among its Mem- 
bers. I understand that the largest contribution by 
any State is but little more than $35,000 a year. 
In this matter also, the members of the Council and 
Assembly of the League do not act under the Cove- 
nant of the League but under the Statute of the Court. 
The United States, if it adhered to the Protocol, would, 
of course, desire to pay its fair share of the expense of 
maintaining the Court. The amount of this contribu- 
tion would, however, be subject to determination by 
Congress and to the making of appropriations for the 
purpose. Reference to this matter also might properly 
; 
he 


ve made in the instrument of adhesion. 
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Accordingly I beg leave to recommend that, if this 
course meets with your approval, you request the Sen- 
ate to take suitable action, advising and consenting to 
the adhesion on the part of the United States to the 
Protocol of December 16, 1920, accepting the adjoined 
Statute of the Permanent Court of International Jus- 
tice, but not the optional clause for compulsory juris- 
diction; provided, however, that such adhesion shall be 
upon the following conditions and understandings to 
be made a part of the instrument of adhesion: 

I. That such adhesion shall not be taken to involve 
any legal relation on the part of the United States to 
the League of Nations or the assumption of any obli- 
gations by the United States under the Covenant of 
the League of Nations constituting Part I of the Treaty 
of Versailles. 

Il. That the United States shall be permitted to 
participate through representatives designated for the 
purpose and upon an equality with the other States, 
members respectively of the Council and Assembly of 
the League of Nations, in any and all proceedings of 
either the Council or the Assembly for the election of 
judges or deputy-judges of the Permanent Court of 
International Justice, or for the filling of vacancies. 

III. That the United States will pay a fair share of 
the expenses of the Court as determined and appro- 
priated from time to time by the Congress of the 
United States. 

IV. That the Statute for the Permanent Court of 
International Justice adjoined to the Protocol shall 
not be amended without the consent of the United 
States. 

If the Senate gives its assent upon this basis, steps 
can then be taken for the adhesion of the United States 
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to the Protocol in the manner authorized. The atti- 
tude of this Government will thus be defined and com- 
municated to the other signatory powers whose ac- 
quiescence in the stated conditions will be necessary. 

Copies of the Resolution of the Assembly of the 
League of Nations of December 13, 1920, the Proto- 
col of December 16, 1920, and the Statute of the 
Court are inclosed herewith. 

I am, my dear Mr. President, 

Faithfully yours, 
CHARLES E. HUGHEs. 
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LETTER OF THE SECRETARY OF STATE, MARCH I, 1923, 
ANSWERING THE QUESTIONS OF THE COMMITTEE ON 
FOREIGN RELATIONS OF THE UNITED STATES SENATE, 
WITH THE LETTER OF PRESIDENT HARDING TRANSMITTING THE 
LETTER OF THE SECRETARY OF STATE! 


The White House, 
Washington, March 2, 1923. 


My dear Senator Lodge: 

On Wednesday you sent to me the request of the 
Foreign Relations Committee for information relative 
to the proposal that we adhere to the Protocol, es- 
tablishing an International Court of Justice at The 
Hague. I immediately submitted the inquiries of 
your committee to the Secretary of State for detailed 
reply. 

I am pleased to transmit to you herewith a letter 
from the Secretary of State covering the various 
questions raised in the committee resolution of inquiry. 
I need not add that the reply of the Secretary of 
State has my most hearty approval. 


Very truly yours, } 
WARREN G. HARDING. | 
Hon. Henry Cabot Lodge, United States Senate, 
i 
Washington, D. C. 
| Reprinted from Senate Document No. 342, 67th Congress, 4th } 
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Department of State, 
Washington, March I, 1923. 


My dear Mr. President: 


[ have received your letter of February 28 enclosing 
a request handed to you by Senator Lodge, chairman 
of the Senate Committee on Foreign Relations, for 
certain information, desired by the committee in 
order to reach a decision relative to advising and 
consenting to our adhesion to the Protocol establishing 
the Permanent Court of International Justice. I beg 
leave to submit the following statement upon the 
points raised: 

The first inquiry is this: 

“That the President be requested to advise the 
committee whether he favors an agreement obligating 
all powers or governments who are signers of the 
Protocol creating the Court to submit all questions 
about which there is a dispute and which cannot 
be settled by diplomatic efforts relative to: 

“(a) The interpretation of treaties; 

“(b) Any question of international law; 

“(c) The existence of any fact, which, if established, 
would constitute a breach of an international obliga- 
tion; 

“(d) The nature or extent of reparation to be made 
for the breach of an international obligation; 

“(e) The interpretation of a sentence passed by the 


Court.” 
I understand that the question is not intended to 
elicit your purely personal opinion, or whether you 
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would look with an approving eye upon an agreement 
of this sort made effective by the action of all powers, 
but whether you, as President, in the exercise of your 
constitutional authority to negotiate treaties, favor the 
undertaking to negotiate a treaty on the part of the 
United States with other powers, creating such an 
obligatory jurisdiction. 

So understood, I think that the question must be 
answered in the negative. This is for the reason that 
the Senate has so clearly defined its attitude in op- 
position to such an agreement, that until there is 
ground for believing that this attitude has been 
changed, it would be entirely futile for the Executive 
to negotiate a treaty of the sort described. 

I may briefly refer to earlier efforts in this direc- 
tion. 

In the latter part of the Cleveland Administration 
a very strong public sentiment was expressed in favor 
of a general arbitration treaty between the United 
States and Great Britain, this being regarded as a 
step toward a plan for all civilized nations. In Jan- 
uary, 1897, the Olney-Pauncefote treaty was signed, 
with provisions for compulsory arbitration having a 
wide scope. 

This treaty was supported not only by the Cleve- 
land Administration, but President McKinley en- 
dorsed it in the strongest terms in his annual message 
of December 6, 1897, urging “the early action of the 
Senate thereon, not merely as a matter of policy, but 
as a duty to mankind.” 

But, despite the safeguards established by the 
treaty, the provisions for compulsory arbitration met 
with disfavor in the Senate and the treaty failed. 
(Moore’s Int. Law Dig., Vol. VII., pp. 76-78.) 
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A series of arbitration treaties was concluded in 1904 
by Secretary Hay with about twelve States. Warned 
by the fate of the Olney-Pauncefote treaty, Secretary 
Hay limited the provision for obligatory arbitration 
in these treaties to “differences which may arise of a 
legal nature, or relating to the interpretation of 
treaties existing between the two contracting parties 
and which it may not have been possible to settle 
by diplomacy.” Even with this limitation, there was 
added the further proviso: “Provided, nevertheless, 
that they [the differences] do not affect the vital 
interests, the independence or the honor of the two 
contracting States, and do not concern the interest of 
third parties.” 

It was also provided that the parties should con- 
clude a “special agreement” in each individual case, 
“defining clearly the matter in dispute, the scope 
of the powers of the arbitrators and the periods to be 
fixed for the formation of the arbitral tribunal and the 
several stages of the procedure.” 

Notwithstanding the limited scope of these treaties 
for compulsory arbitration, the Senate amended them 
by substituting the phrase “special treaty” for “special 
agreement,” so that in every individual case of arbi- 
tration a special treaty would have to be made with 
the advice and consent of the Senate. (Moore’s Int. 
Dig., Vol. VIL., pp. 102-103.) In view of this change, 
Secretary Hay announced that the President would 
not submit the amendment to the other Governments. 

It should also be observed that the Hague conven- 
tions of 1899 and 1907, to which the United States is a 
party, relating to the general arbitration of certain 
classes of international differences, do not make re- 
course to the tribunal compulsory. 
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In 1908 a series of arbitration treaties was ne- 
gotiated by the United States. 

The provisions of these treaties were limited to 
“differences which may exist of a legal nature or re- 
lating to the interpretation of treaties existing be- 
tween the two contracting parties and which it may 
not have been possible to settle by diplomacy,” with the 
proviso “that they do not affect the vital interests, the 
independence or the honor of the two contracting States 
and do not concern the interests of third parties.” 

Secretary Root also provided, taking account of 
the failure of the Hay treaties, that “in each individual 
case” the contracting parties, before appealing to the 
arbitral tribunal, should conclude a “special agree- 
ment” defining the matter in dispute, the scope and 
powers of the arbitrator, etc., and it was further 
explicitly stipulated in these treaties that such “special 
agreement” on the part of the United States should be 
made by the President, “by and with the advice and 
consent of the Senate.” These treaties, with these 
limiting provisions, made in deference to the opinion 
of the Senate as to the permissible scope of such 
agreements, received the Senate’s approval. 

In 1911 the Taft Administration submitted to the 
Senate general arbitration conventions with Great 
Britain and with France which were of broad scope. 

There were numerous objections on the part of the 
Senate. There was a provision in Article III that, in 
case of a controversy as to whether a particular 
difference was justicable, the issue should be settled 
by a proposed joint high commission. Objection was 
made that such an arrangement was an unconstitu- 
tional delegation of power, and the provision was 
struck out by the Senate. 
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Again the Senate conditioned its approval on 
numerous other reservations, withholding from the 
operation of the treaty any question “which affects 
the admission of aliens into the United States, or the 
admission of aliens to the educational institutions of 
the several States, or the territorial integrity of the 
several States or of the United States, or concerning 
the question of the alleged indebtedness or monied 
obligation of any State of the United States, or any 
question which depends upon or involves the mainte- 
nance of the traditional attitudeof the United Statescon- 
cerning American questions, commonly described as the 
Monroe doctrine, or other purely governmental policy.” 

In the amended form the treaties were not accept- 
able to the administration and remained unratified. 

In the light of this record it would seem to be en- 
tirely clear that until the Senate changes its attitude, 
it would be a waste of effort for the President to 
attempt to negotiate treaties with the other powers 
providing for an obligatory jurisdiction of the scope 
stated in the committee’s first inquiry quoted above. 

If the Senate, or even the Committee on Foreign 
Relations, would indicate that a different point of 
view is now entertained, you might properly consider 
the advisability of negotiating such agreements. 


The second inquiry is as follows: 


“Secondly, if the President favors such an agree- 
ment, does he deem it advisable to communicate with 
the other powers to ascertain whether they are willing 
to obligate themselves as aforesaid? 

“In other words, are those who are signers of the 
Protocol creating the Court willing to obligate them- 
selves by agreement to submit such questions as 
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aforesaid, or are they to insist that such questions 
shall only be submitted in case both, or all, parties 
interested agree to the submission after the con- 
troversy arises? The purpose being to give the Court 
obligatory jurisdiction over all purely justiciable 
questions relating to the interpretation of treaties, 
questions of international law, to the existence of 
facts constituting a breach of international obligation, 
to reparation for the breach of international obligation, 
to the interpretation of the sentences passed by the 
Court, to the end that these matters may be finally 
determined in a court of justice.” 

What has been said above is believed to be a 
sufficient answer to this question. It may, however, be 
added that the Statute establishing the Permanent 
Court of International Justice, as I stated in my pre- 
vious letter, has a provision (Article 36) by which 
compulsory jurisdiction can be accepted if desired, in 
any or all of the classes of legal disputes concerning (a) 
the interpretation of a treaty; (b) any question of 
international law; (c) the existence of any fact, which, 
if established, would constitute a breach of an inter- 
national obligation; and (d) the nature or extent of 
the reparation to be made for the breach of an inter- 
national obligation. 

Accordingly, attached to the Protocol of Signature 
for the establishment of the Permanent Court of 
International Justice is an “optional clause” by which 
the signatory may accept this compulsory jurisdiction. 

I understand that of the forty-six States which 
have signed the Protocol for the establishment of the 
Court, about fifteen have ratified this optional clause 
for compulsory jurisdiction, but among the States 
which have not as yet assented to the optional clause 
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are to be found, I believe, Great Britain, France, 
Italy and Japan. The result is that aside from the 
objection to which I have referred in answering the 
first inquiry, there is the additional one resulting from 
the attitude of these powers. 

It was for all the reasons above stated that in my 
previous letter I recommended that if this course met 
with your approval, you should request the Senate to 
give its advice and consent to the adhesion on the 
part of the United States to the Protocol, accepting, 
upon the conditions stated, the adjoined Statute of 
the Permanent Court of International Justice, but not 
the optional clause for compulsory jurisdiction. 


Third. The next inquiry is: 


“The committee would also like to ascertain whether 
it is the purpose of the Administration to have this 
country recognize Part XIII (Labor) of the Treaty of 
Versailles as a binding obligation. See Article 26 of 
Statute of League establishing the Court.” 

I submit that the answer should be in the negative. 
Part XIII of the Treaty of Versailles, relating to 
labor, is not one of the parts under which rights were 
reserved to the United States by our treaty with 
Germany. On the contrary, it was distinctly stated in 
that treaty that the United States assumes no obliga- 
tions under Part XIII. It is not now contemplated 
that the United States should assume any obligations 
of that sort. 

Article 26 of the Statute of the Court, to which the 
committee refers in its inquiry, relates to the manner in 
which labor cases referred to in Part XIII of the 
Treaty of Versailles shall be heard and determined. 
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But this provision would in no way involve the 
United States in Part XIII. 

The purpose of the Court is to provide a judicial 
tribunal of the greatest ability and distinction to deal 
with questions arising under treaties. The fact that 
the United States gave its adhesion to the Protocol 
and accepted the Statute of the Court would not make 
the United States a party to treaties to which it was 
otherwise not a party, or a participant in disputes in 
which it would otherwise not be a participant. The 
function of the Court, of course, is to determine 
questions which arise under treaties, although only 
two of all the powers concerned in maintaining the 
Court may be parties to the particular treaty or the 
particular dispute. 

Undoubtedly there are a host of treaties to which the 
United States is not a party, as well as Part XIII of 
the Treaty of Versailles, which would give rise to 
questions which such a Permanent Court of Inter- 
national Justice should hear and determine. None of 
the signatory powers by cooperating in the establish- 
ment and maintenance of the Court make themselves 
parties to treaties or assume obligations under treaties 
between other powers. 

It is to the interest of the United States, however, 
that controversies which arise under treaties to which 
it is not a party should be the subject of peaceful 
settlements, so far as it is practicable to obtain them, 
and to this end that there should be an instrumen- 
tality, equipped as a permanent court, through which 
impartial justice among the nations may be admin- 


istered according to judicial standards. 


Fourth. Finally, the committee states that: 
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“They would also like to be informed as to what 
reservations, if any, have been made by those coun- 
tries who have adhered to the Protocol.” 

I am not advised that any other State has made 
reservations on signing or adhering to the Protocol. 

I am, my dear Mr. President, 


Faithtully yours, 


CHARLES E, HUGHEs. 
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V 


ADDRESS BY THE PRESIDENT OF THE UNITED STATES 
AT THE LUNCHEON OF THE ASSOCIATED PRESS, 
NEW YORK, APRIL 24, 1923! 


Members of the Associated Press: 

During the closing days of the last Congress I sent 
to the Senate a communication asking its advice and 
consent to the adherence by the Government of the 
United States to the Protocol establishing the Inter- 
national Court of Justice. Out of this simple, natural, 
normal proceeding has developed so much of mystery, 
so much of misunderstanding, so much of protest and 
approval, so much of threatened muddying of the 
political waters, that I welcome the opportunity, on so 
appropriate an occasion, to reveal to the American 
people both the purpose and the motives impelling. 

Ours is popular government through the agency of 
political parties, and it must be assumed that the 
course of the successful party, which is at the same 
time an honest party, must be fairly charted by the 
platform of that party, and by the utterances of its 
candidates when appealing for popular approval. On 
that assumption it is seemly to recall the declarations 
of the party now in power relative to the promotion of 
international relationships. 

In 1904 the national platform of the Republican 
Party said “we favor the peaceful settlement of inter- 
national differences by arbitration.” Four years 
later, in the national convention of 1908, the party in 


1 Reprinted from the official text, from the Government Printing 
Office, Washington, D. C. 
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its platform alluded to progress made in keeping faith 
with the previous declaration, and said: 

“The conspicuous contributions of American states- 
manship to the cause of international peace so strongly 
advanced in the Hague conferences are occasions for 
just pride and gratification. . . . We indorse such 
achievement as the highest duty of a people to per- 
form, and proclaim the obligation of further strength- 
ening the bonds of friendship and good will with all the 
nations of the world.” 

In 1912 the Republican platform made a very ex- 
plicit declaration relating to an international court of 
justice. I quote from the party covenant of faith: 

“Together with peaceful and orderly development 
at home, the Republican Party earnestly favors all 
measures for the establishment and protection of the 
peace of the world, and for the development of closer 
relations between the various nations of the earth. It 
believes most earnestly in a peaceful settlement of 
international disputes and in the reference of all con- 
troversies between nations to an international court 
of justice.” 

The next formal and solemn pledge was made in 
1916. I quote again: 

“The Republican Party believes that a firm, con- 
sistent, and courageous foreign policy, always main- 
tained by Republican presidents in accordance with 
American traditions, is the best, as it is the only true 
way, to preserve peace and restore to us our rightful 
place among nations. We believe in the peaceful settle- 
ment of international disputes, and favor the establish- 
ment of a world court for that purpose.” 

In 1920 the question of our foreign relationship was 
very acute. The Senate had rejected the Versailles 
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Treaty and the League of Nations pact. The conven- 
tion voiced its approval of the rejection, but was un- 
willing to pledge aloofness from the world. Therefore it 
said in its platform pronouncement: 

“We pledge the coming Republican administration 
to such agreements with other nations of the world as 
shall meet the full duty of America to civilization and 
humanity, in accordance with American ideals, with- 
out surrendering the right of the American people to 
exercise its judgment and its power in favor of justice 
and peace.” 

As a participant in the making of some of these 
platforms and as the banner-bearer of one campaign, 
I have a right to believe they spoke the party con- 
science so plainly that it is not easy to misconstrue. 

But there are other utterances which it is seemly to 
recall. I allude to the interpretation of the platform 
by the candidate in 1920. On August 28, 1920, speak- 
ing on the League of Nations proposal, I said frankly 
and very definitely I did not favor the United States 
entering the League of Nations. It was declared then 
that the issue, as defined by the candidates, “involved 
the disparity between a world court of justice, supple- 
mented by world association for conference, on the one 
hand, and the Council of the League on the other.” 
Quoting further from the same address, I said: 

“The one is a judicial tribunal to be governed by 
fixed and definite principles of law, administered 
without passion or prejudice. The other is an asso- 
ciation of diplomats and politicians, whose determin- 
ations are sure to be influenced by considerations of 
expediency and national selfishness. . . . One a gov- 
ernment of laws and one a government of men.” 

In that same address | commended the Hague 


I 


74] 


eemuars >” aan accep 


309 


tribunal. One paragraph is particularly appropriate 
to quote afresh: 

“I believe humanity would welcome the creation of 
an international association for conference and a world 
court whose verdicts on justiciable questions this 
country, in common with all nations, would be willing 
and able to uphold. The decision of such a court or the 
recommendations of such a conference could be ac- 
cepted without sacrificing on our part or asking any 
other power to sacrifice one iota of its nationality.” 

So much for political party history. I have quoted 
it, because I believe in keeping the faith. If political 
parties do not mean what they say and candidates do 
not mean what they say, then our form of popular 
government is based on fraud, and can not hope to 
endure. 

In compliance with its pledges the new administra- 
tion, which came into power in March, 1921, definitely 
and decisively put aside all thought of the United 
States entering the League of Nations. It doesn’t pro- 
pose to enter now, by the side door, the back door, or 
the cellar door. I have no unseemly comment to offer 
on the League. If it is serving the Old World helpfully, 
more power toit. But it is not for us. The Senate has 
so declared, the Executive has so declared, the people 
have so declared. Nothing could be more decisively 
stamped with finality. 

In further keeping of the faith the administration 
made a treaty of peace with Germany, a just treaty, 
which so impressed our war-time enemy that when we 
came, later on, to set up a mixed claims commission to 
settle the claims of American nationals against Ger- 
many, that nation named one commissioner, we named 
one, and then, for the first time in the history of inter 
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national relationships, Germany asked us, as a con- 
tending nation, to name the umpire, the third mem- 
ber, whose vote would decide all differences. I know 
of no like tribute to a nation’s fairness in all the 
records of history. 

Then in the fulfillment of the pledge of free confer- 
ence, the International Conference on the Limitation 
of Armament was called, not in haste, not because 
some one was prodding, but as early as the barriers to 
success could be removed. The spirit of that conter- 
ence and the achievement wrought have been written 
into history, and will grow immeasurably beyond the 
almost universal popular favor already accorded. 
There was not alone the triumph in reducing naval 
armaments and ending competition which was leading 
to oppressive naval strength and adding staggering 
burdens to the treasuries of competing powers; not 
alone the removal of every war cloud and every reason 
for conflict in the Pacific, so that now accord and 
concord abide, where suspicion and fear had previously 
dwelt; but we gave an example to the world of the 
conference way to peace, which time will appraise as 
the supreme accomplishment. 

Hardly had this gratifying work been accomplished 
before the administration began its endeavors for fur- 
ther fulfillment. Meanwhile an international court of 
justice had been established. It was an agency of 
peaceful settlement which had long been sought. Its 
establishment previously had failed because no agree- 
ment had been possible over the method of electing 
judges. The existence of the League of Nations offered 
a solution. Almost all the member nations had signed 
a Protocol establishing the Court. The members of the 
Council, in which the larger powers have permanent 
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representation, afforded one voting body with a veto 
on the members of the Assembly consisting of repre- 
sentatives of all the nations, and member nations of 
the Assembly could have a veto on the larger powers 
represented in the Council. Here was a device for 
electing judges which removed the heretofore unsolv- 
able problem of a satisfactory means of selecting them. 
Not the Council, but the nation members thereof, must 
vote in majority for the same candidates for which 
members of the Assembly voted in a majority, else the 
election is void until a conference points the way to 
agreement. 

The Court was established, and is functioning. An 
American judge sits on the Court, though we had no 
part in choosing him. 

Under the provisions of its establishment the United 
States can apply for a court decision on any justiciable 
question, even as any nation participating in its estab- 
lishment. Perhaps the Court is not all that some advo- 
cates of the court plan would have it, but it is in a large 
measure the fulfillment of an aspiration we long have 
boasted. So I thought, and I still think, we ought to be 
a party to the agreement, assume our part in its main- 
tenance, and give to it the benefit such influence as our 
size and wealth and ideals may prove to be. 

For mere eligibility to appeal to the Court, nothing 
was needed. But it didn’t seem fair to seek its advan- 
tages without accepting all becoming responsibilities, 
and here developed the stumbling-block. Naturally 
we should wish to participate in selecting the judges, 
and the electors designated were members of the 
League. We had no thought of joining the League, we 
sought none of its offerings and will accept none of its 
obligations. The President could propose no solution 
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to the signatory powers, because the world has wit- 
nessed in disappointment the spectacle of the Execu- 
tive proposing and the Senate disposing. It was not 
desirable to make some proposal abroad that could not 
be carried out; indeed none would be considered, and 
it was not pleasing to think of asking the Senate’s 
consent to a program to which the nations concerned 
would not agree. So, very informally and very dis- 
creetly, the situation was felt out, over a considerable 
period of time, and when satisfied that there was an 
appropriate course of action without connection with 
the League, provided the Senate consented, I pro- 
posed adherence to the court Protocol, and asked the 
Senate’s consent. 

The documents speak for themselves. It was 
pointed out that no rights under the League and no 
obligations of the League would be incurred, but to 
make certain that we would not be involved the letter 
of the Secretary of State suggested suitable reserva- 
tions to afford ample guaranty. 

This is the complete recital. It is in harmony with 
platform pledges, candidatorial promises, and, I be- 
lieve, with American aspirations. The Senate’s de- 
cision was hardly to be expected amid the enormous 
pressure of business incident to the closing weeks of the 
short session. But I felt that the Senate, the country, 
and the friendly nations whose counsel we had sought 
were entitled to know that our gestures abroad were 
sincere, and our own people should know there are no 
secrets about our purposes at home, once they are 
matured. 

Excessive friends of the League have beclouded the 
situation by their unwarranted assumption that it isa 


move toward League membership. Let them disabuse 
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their minds, because there is no such thought among us 
who must make our commitments abroad. And the 
situation is likewise beclouded by those who shudder 
excessively when the League is mentioned, and who 
assume entanglement is unavoidable. Any entangle- 
ment would first require assent of the Senate, which is 
scarcely to be apprehended, and if by any chance the 
Senate approved of any entanglement, the present 
administration would not complete the ratification. If, 
in spite of these statements, uttered with full deliber- 
ation, there are excessive and unfounded hopes on the 
one hand, or utterly unjustifiable apprehensions on the 
other, I know of no word fittingly to apply. 

Frankly, there is one political bugbear. When we 
discussed the League of Nations and its rule of force, 
with its superpowers through a political council and 
asembly, I myself contended as a Senator for equal 
voting power on the part of the United States with 
any nation in the world. With her dominions members 
of the League Assembly the British Empire will have 
six votes in that branch of the court electorate, but it 
has only one in the electorate of the Council. In view of 
the fact that no nation can have more than one judge, 
it is a less formidable objection than when applied to 
the League as a superpower, dealing with problems 
likely to abridge a member’s national rights. I 
appraise the objection as one who voted against this 
disparity of power in the League Assembly, but in an 
appraisal now I do not hesitate to say that if other 
great powers can accept without fear the voting 
strength of the British dominions, when they are with- 
out ties of race to minimize international rivalries and 
suspicions, we ought, in view of the natural ties of Eng- 
lish-speaking kinship, to feel ourselves free from danger. 
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The perfected Court must be a matter of develop- 
ment. I earnestly commend it because it is a great 
step in the right direction toward the peaceful settle- 
ment of justiciable questions, toward the elimination 
of frictions which lead to war, and a surer agency of in- 
ternational justice through the application of law than 
can be hoped for in arbitration which is influenced by 
the prejudices of men and the expediency of politics. 

We can do vastly more to perfect it in the capacity 
of an adherent than in an aloofness in which we arro- 
gate to ourselves the right to say to the world we dic- 
tate but never comply. I would yield none of our 
rights, none of our nationality, but would gladly give 
of our influence and cooperation to move forward and 
upward toward world peace and that reign of justice 
which is infinitely more secure in the rule of national 
honor than in national or international force. 

I have indulged the dream, nay, a justified hope, 
that out of the encouraged and sustained Court might 
come the fulfillment of larger aspirations. In the proof 
of its utility and a spirit of concord among nations 
might come that voluntary conference of nations out 
of which could be expected a clarified and codified in- 
ternational law to further assure peace under the law, 
and bring nations that understanding which is ever 
the first and best guarantor of peace. 

I would not have it thought that I hold this ques- 
tion paramount to all others confronting our govern- 
ment. I do not hold it a menace to the unity of any 
political party. It is not to be classed as a party ques- 
tion, but if any party, repeatedly advocating a world 
court, is to be rended by the suggestion of an effort to 
perform in accordance with its pledges, it needs a new 
appraisal of its assets. 
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Our problems at home invariably call for first con- 
sideration. Our own house must be kept in order, our 
own good fortune must be assured before we can be 
large contributors to world progress or measurably 
helpful to humanity. I have little patience with the 
contention of those who believe large commercial 
advantages will attend our larger assumption of world 
responsibility. Nations are not engaged in bartering 
their trade advantages for larger fellowships. We do 
not do it ourselves, and we need not ask what we do 
not give. Commerce is the very lifeblood of every peo- 
ple’s existence, and a nation’s commercial opportuni- 
ties are valued little less than the security of its citi- 
zenship. 

A restored Europe, with less consumption in conflict 
and more production and consumption in hopeful 
peace and banished hate, would add to the volume of 
world commerce. We would gladly acclaim such a res- 
toration. Our influence and helpfulness are ready when 
they will avail, but we can not intrude where we our- 
selves would resist intrusion. 

Our position commercially is gaining in strength, 
because we are free from political entanglements, and 
can be charged with no selfish designs. In the making 
of new pacts and the remaking of old, we ask no more 
and accept no less than the equal opportunity we are 
ever ready to grant others, and the position is unas- 
sailable. The nation which grants justice may confi- 
dently ask it, and the world—social, political, or com- 
mercial—which would promote justice through asso- 
ciation or judgment of its court, must practice justice 
in its daily transactions. 

[ made allusion in the beginning to political charts 
and the good faith of political parties. Sometimes 
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there must be a variation from the charted course, 
because of the unexpected development of impassable 
shoals. This administration, pledged by a sponsoring 
party for a quarter of a century to the building up of a 
merchant marine, was unable to secure the enactment 
which was believed to be the way to fulfillment. But 
it would be a small administration which would sur- 
render the aspiration for an American merchant ma- 
rine and scrap or sacrifice our great merchant fleet in a 
pique of disappointment over the Senate’s failure to 
give approval. 

For security of defense, for the avoidance of a like 
extravagant and ineffectual outlay in case of future 
war, for the promotion of our commerce and our emin- 
ence on the seas, I believe a great merchant marine to 
be an outstanding American requirement. Since we 
can not hope for government aid to private ownership, 
we propose to do our best to organize and consolidate 
our lines and service, applying the lessons of experience 
which cost us hundreds of millions in operation alone, 
then offer for sale. If we can not sell, we will operate, 
and operate aggressively, until Congress inhibits. 

Confessedly, this is a contradiction of the proposal 
to have less government in business and more business 
in government, but if we can not get out of the ship- 
ping business in a practical way and be assured of 
privately owned and privately operated shipping, it is 
the business of the government to conserve our 
shipping assets and make for our self-reliance on the 
high seas. 

One more thought, little expected on this occasion, 
[ am sure, but particularly appropriate before a highly 
representative body of the American press. I know 
from experience how a newspaper man confidently 
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prints opinions on public affairs. He has a marked 
advantage, because he is seldom called upon to make 
good, unless be happens to be elected President, and 
apparently no newspaper man was ever put to the test 
heretofore. You have been saying a lot about the 
failure of Congress, and the lack of teamwork between 
the Executive and Congress, and many of you have 
deplored that some strong man is not in the White 
House to make Congress do his bidding. 

But a great change has taken place, vitally influ- 
encing the work of administrative and legislative ful- 
fillment. This effectiveness is no longer influenced by 
war stress or Presidential personality. The great 
change has come about unawares, and as molders of 
public opinion you have ignored the fundamental 
reason. It is the change in our political system, the 
rule of the primary, the drift toward pure democracy, 
and the growing impotence of political parties. We 
have gotten away from the representative system; we 
have reached a point where the lack of party loyalty 
has made party sponsorship in government less effec- 
tive than it was. We have come to the time when a 
party platform is regarded by too many men in public 
life as even less important than a scrap of paper, and 
groups or blocs are turned to serve group interests, 
and many individuals serve their own, while contempt 
for party conference or caucus has sent party loyalty 
pretty much into the discard. 

I believe in political parties. They were the essen- 
tial agencies of the popular government which made 
us what we are. We were never perfect, but under our 
party system we wrought a development under repre- 
sentative democracy unmatched in all proclaimed 
liberty and attending human advancement. We 
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achieved under the party system, where parties were 
committed to policies, and party loyalty was a mark 
of honor and an inspiration toward accomplishment. 
Nowadays, in many States, party adherence is 
flouted, loyalty is held to be contemptible, nomina- 
tions for office are often influenced by voters enrolled 
under an opposing party banner, and platforms are 
the insincere utterances of expediency, influenced by 
nominees, rather than by advocates of principle. 

Let no one misconstrue me. I am not advocating 
the abandonment of the primary which gives to every 
_ voter a voice in nominating men for office and deter- 
mining party policy. I would carefully preserve and 
safeguard it against the old-time abuses which impelled 
its adoption, but I would make it an agent of indisput- 
able party expression rather than a means of party 
confusion or destruction. I like the inculcation of 
loyalty, the pride of association, and the inspiration 
to accomplishment. I like the party government where 
purposes are reached in the reasoning of honest repre- 
sentation, and I like a party which is commissioned 
to govern to strive in good conscience and all loyalty 
to keep the pledges which brought it popular approval. 

Our drift to-day is toward pure democracy, and no 
pure democracy ever long survived. We talk solemnly 
and earnestly about preserving our world civilization. 
I have every confidence in its survival, but it may be 
assured only by humankind reaching the proper ap- 
praisal of the secure avenues of twenty centuries of 
progress. In our America we have the freest and best 
press in the world. In its power of to-day only the 
press can sound the warning and reason to that con- 
viction which will enable us to play our full part in the 
work of preservation. 
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VI 


ADDRESS BY THE SECRETARY OF STATE OF THE UNITED 
STATES BEFORE THE AMERICAN SOCIETY OF INTER- 
NATIONAL LAW, AT WASHINGTON, D.C.,APRIL 27, 1923! 


It is my purpose to discuss in the simplest manner 
the proposal made by the President that the United 
States should participate, upon stated conditions, 
in the support of the Permanent Court of Interna- 
tional Justice. In making this proposal, the President 
has been animated by the desire to promote world 
peace and stabilization; he has sought to give effect 
to a long cherished American aspiration and to pursue 
in the projected course the clear line of our traditional 
policy. With full appreciation of the intensity of feel- 
ing aroused by the controversy of recent years we can 
not fail to realize the importance of having the sub- 
ject considered upon its merits and the supreme need 
is an understanding of the facts which should remove 
uncertainty and quiet apprehension. 

Let it first be noted exactly what the proposal is and 
what it is not. As the President has explicitly stated, it 
is proposed to support the Permanent Court of Inter- 
national Justice; it is not proposed to enter the League 
of Nations. Those who desire that by this method the 
United States shall become a Member of the League are 
indulging vain hopes, and those who are alarmed at 
such a possibility are entertaining vain fears. The test 
isa clear one. If the Senate should approve the Presi- 
dent’s recommendation, the United States would still 


1 Reprinted from the official text, from the Government Printing 
Office, Washington, D. C. 


[85] 














320 


be outside the League. Acceptance of the President’s 
proposal as to the International Court will not obtain 
for the United States a single right or subject it toa 
single obligation under the Covenant of the League. 

These are the questions in which I assume the citi- 
zens of the United States are interested: 

Is it a good thing to have an international court? 

Why should we have a permanent court instead of 
temporary arbitral tribunals? 

Is the Permanent Court of International Justice 
established on a sound basis? 

Is there any good reason why the United States 
should not support it? 

First. Why should there be an international court? 
The manifest answer is that there are controversies 
between nations which should be decided by a court. 
There are controversies calling for the examination of 
facts and the application of principles of law. 
There are international contracts or treaties, now more 
numerous than ever, to be interpreted. Recognizing 
the distinction between questions of a legal nature and 
questions of policy, there has emerged from the dis- 
cussions of jurists an agreement defining justiciable 
disputes as those which relate to the interpretation of 
a treaty, to any question of international law, to the 
existence of facts which would constitute a breach of 
an international obligation or to the reparation to be 
made for such breaches. Other questions may be sub- 
mitted for decision, but questions of the sort above 
described are manifestly of the same character as 
those which in all civilized countries are recognized as 
matters for determination by judicial tribunals whose 
impartial judgment affords the nearest human ap- 
proach to absolute justice. 
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It is to the direct interest of the United States, with 
respect to the disposition of its own controversies, 
that the best practicable method of judicial settlement 
should be provided. We have rights and duties under 
international law. We are parties to treaties under 
which we have rights and obligations. As we can not 
be the final judge in our own cases, we need the best 
possible international tribunal to decide them. This is 
to the interest of every American citizen. It is also to 
the interest of the United States that controversies 
between other nations to which the United States is 
not a party should be appropriately determined. Sup- 
pose a citizen of New York should say that he was 
interested only in having a judicial tribunal to deter- 
mine controversies between States to which New York 
was a party, but that it made no difference to him 
what happened if the question was between Missouri 
and Kansas. Every citizen knows that it is in the in- 
terest of domestic peace that we should maintain a 
tribunal by which controversies arising between any 
two States can be determined. It is equally essential 
to world peace that controversies not our own should 
be peacefully and impartially determined wherever 
that is possible. As President McKinley said, “It has 
been recognized as the leading feature of our foreign 
policy throughout our entire national history” that 
there should be “the adjustment of difficulties by judi- 
cial methods rather than by force of arms.” 

How are controversies between nations to be deter- 
mined? If the nations are able to agree, the question 
does not arise. But what shall be done if they can not 
agree? Is their controversy to remain a festering sore? 
Ultimately, the alternative to peaceful settlement is 
the arbitrament of force. The only way to prevent war 
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is to dispose of the causes of war and the desire for 

peace must be supported by the institutions of peace, 
Because a court may not be able to deal with every 

sort of controversy but only with controversies that 

are appropriate for a court to decide is no reason for 

dispensing with it. There is no immediate access to 

the millennium and a demand for the millennium will : 

not prevent war. If the plain path of progress in deal- 

ing with those controversies which all countries recog- 

nize to be susceptible of settlement through judicial 

tribunals is not to be followed, then no progress is 





possible. 
Second. Why should there be a permanent court 
instead of temporary arbitral tribunals? 


The principle of judicial settlement of international 
disputes has been applied from early times through 
arbitrators. It is a method of great value and I have 

no desire to underestimate it. We have been parties to 

more than seventy arbitrations and we have concluded 

a score of general arbitration conventions. Throughout 

its history the United States has consistently sup- 
ported this sort of judicial process, but we have long 
recognized that it leaves much to be desired. 

Arbitrators are selected to determine a particular 
controversy, and after the controversy has arisen. \ 
When the decision has been made the arbitral tribunal 
ceases to exist. There is unnecessary expense in the 
creation of a separate tribunal for every case and there 
is a regrettable loss in the experience of judges because 
of the lack ot continuity in service. For the same rea- 
son, the development of the law suffers, as, instead of a 
series of decisions with appropriate relation to each 


other by a permanent bench of judges, thus gradually 
establishing a body of law, there are sporadic utter- 
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ances by temporary bodies disconnected with each 
other, acting under different conditions, and having a 
widely different capacity. 

There is a still more serious defect in this process. 
The arbitral tribunal is composed of those specially 
selected by the parties to the dispute. In legal matters 
of minor consequence, where national interest is rela- 
tively small, judicial standards are more readily main- 
tained. But where the controversy is a serious one and 
success is highly important, the constitution of a 
tribunal after the controversy has arisen is not favor- 
able to the selection of those who will act solely as 
impartial judges. And those members ot the tribunal 
who are the separate choice of each party tend to be- 
come advocates rather than judges; if this is not al- 
ways the case in fact, it is generally so in public 
estimation. 

There need be no illusion as to this matter. The 
question finally comes to the selection of the umpire, 
or third or fifth arbitrator, as the case may be, who is 
likely to have the deciding vote. The smaller powers 
have the less difficulty in making such a choice. They 
have a range of selection that is generally satisfactory 
from the standpoint of national interest and they often 
are able to agree upon a tribunal composed of a single 
arbitrator. When there is a serious controversy be- 
tween great powers, however, the choice of an umpire 
or third arbitrator is far from easy. National interests 
are far-reaching, and a selection satisfactory to one 
power is for the same reason the subject of objection 
by the other. The difficulty has been vastly increased 
by the feelings engendered and the alignment of sym- 
pathies in the Great War. It has become the practice 
to provide that, in case of a failure of the parties, or of 
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the arbitrators respectively selected by them, to agree 
upon an umpire or third arbitrator, he shall be selected 
by some designated power or powers. This is because 
some means of choice must be provided if the parties 
can not agree, but this course places with the desig- 
nated power or powers the virtual control of the final 
constitution of the tribunal. The alternative is to 
have the selection determined by lot, and certainly 
this is not a satisfactory method. 

Even where the parties are able to agree upon the 
arbitrators, there still remains the danger that consid- 
erations of political expediency will usurp the place of 
judicial standards. I would not disparage the motives 
of arbitrators or the importance of their service, but 
as Mr. Root has well said, they too often “consider 
themselves as belonging to diplomacy rather than to 
jurisprudence; they measure their responsibility and 
their duty by the traditions, the sentiments, and the 
sense of honorable obligation which has grown up in 
centuries of diplomatic intercourse, rather than by 
the traditions, the sentiments, and the sense of hon- 
orable obligation which characterizes the judicial de- 
partment of civilized nations.” The process tends to 
the intrusion of political interest and to a solution by 
compromise instead of a proper judicial determina- 
tion. Questions of right come to be determined as 
questions of policy. 

The problem in the improvement of the judicial 
process in international relations is to secure immu- 
nity, so far as is humanly possible, from considerations 
of political interest and policy and to have the rights 
and obligations of nations determined upon their 
merits. The United States has taken the lead in the 
endeavor to secure this result by the most appropri- 
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ate method, that is, by the establishment of a per- 
manent international court. 

Secretary Hay instructed the American delegates 
to the First Hague Conference in 1899 to present a 
plan for an international tribunal of a permanent char- 
acter. While this project was not adopted, the con- 
ference did make a decided improvement in existing 
practice by providing a code of arbitral procedure and 
an eligible list of arbitrators from which tribunals 
might, be constituted for the determination of such 
controversies as the parties concerned might agree to 
submit to them. This was called a Permanent Court 
of Arbitration, but it was not in fact a permanent 
court; it was a panel of arbiters. This government still 
cherished its ideal and hence, at the Second Hague 
Conference, our delegates were instructed by Secre- 
tary Root to bring about “a development of the Hague 
Tribunal into a permanent tribunal composed of judges 
who are judicial officers and nothing else, who are paid 
adequate salaries, who have no other occupation, and 
who will devote their entire time to the trial and de- 
cision of international causes by judicial methods and 
under a sense of judicial responsibility.” 

Mr. Choate, as the first delegate of the United 
States, in presenting to the conference the American 
plan for a permanent court, quoted the words of Presi- 
dent Roosevelt that he hoped “to see the Hague court 
greatly increased in power and permanency, and the 
judges, in particular, made permanent and given ade- 
quate salaries so as to make it increasingly probable 
that in each case that may come before them they will 
decide between the nations, great or small, exactly as 
a judge within our own limits decides between the in- 
dividuals, great or small, who come before him.” 
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Mr. Choate observed that the work of the First Con- 
ference, noble and far-reaching as it was, had not 
proved entirely adequate to meet the progressive de- 
mands of the nations, and to draw to the Hague 
Tribunal for decision any great part of the arbitrations 
that had been agreed upon; and that in the eight years 
of its existence only fourcases had been submitted to it, 
and of the sixty judges, more or less, who were named 
as members of the court at least two-thirds had not as 
yet been called upon for any service. He found the 
reasons to lie in undue expense; in the fact that there 
was “nothing permanent or continuous or connected 
in the sessions of the court”; that it had “thus far been 
a court only in name—a framework for the selection 
of referees for each particular case, never consisting of 
the same judges.” “Let us then,” said he, “seek to de- 
velop out of it a permanent court, which shall hold reg- 
ular and continuous sessions, which shall consist of 
the same judges, which shall pay due heed to its own 
decisions, which shall speak with the authority of the 
united voice of the nations, and gradually build up a 
system of international law, definite and precise, which 
shall command the approval and regulate the conduct 
of the nations.” 

Mr. Choate added that the plan proposed by the 
American delegates did not “in the least depart from 
the voluntary character of the court already estab- 
lished. No nation can be compelled or constrained to 
come before it, but it will be open for all who desire to 
settle their differences by peaceful methods and to 
avoid the terrible consequences and chances of war.” 
With solemn emphasis, disclaiming any pride of opin- 
ion as to any point or feature of the American plan, he 
warned the great gathering of the representatives of 
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all the nations that it “would be false to its trust and 
would deserve that the seal of condemnation should 
be set upon its work” if it did not “strain every nerve 
to bring about the establishment of some such great 
and permanent tribunal.” 

While the Second Hague Conference discussed a 
project and recommended a draft convention for the 
establishment of a permanent court, it was unable to 
find a satisfactory method of selecting the judges, and 
for this reason the project failed. Still the American 
delegates reported to their government that in the 
proposed project the foundations of a permanent court 
had been broadly and firmly laid, and added—“a little 
time, a little patience, and the great work is accom- 
plished.” Echoing the same sentiment, President 
Roosevelt said in his next message to the Congress: 
“Substantial progress was also made toward the crea- 
tion of a permanent judicial tribunal for the deter- 
mination of international causes.” He regarded the 
unsettled question as to the method of selecting 
judges as “plainly one which time and good temper 
will solve.” 

The establishment of a permanent court of inter- 
national justice continued to be a cardinal feature of 
American policy. 

Third. Is the present Permanent Court of Interna- 
tional Justice, to which the President’s recommenda- 
tion refers, established on a sound basis? 

This question invites consideration of its organiza- 
tion; of the extent to which the Court has the support 
of the nations; of the jurisdiction and standards of the 
Court; and of the qualifications, tenure, method of 
selection, and independence of the judges composing 
it. 
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The Permanent Court of International Justice has 
been established under what is called a statute, or 
constitution, which defines its organization, jurisdic- 
tion, and procedure. In the preparation of this Statute 
the Council of the League called to its aid an interna- 
tional committee of the most distinguished jurists, 
among whom was Mr. Root. This Advisory Commit- 
tee of Jurists formulated a plan fora permanent court. 
The plan was considered and amended in the Council 
and Assembly of the League, but its main structure was 
retained. While the amended plan was adopted by the 
Assembly of the League, it could not be put into effect 
by action of the League. In view of the scope of the 
plan, it was necessary to have a special international 
agreement on the part of the States which were willing 
to accept it. Accordingly a special Protocol or agree- 
ment, with the Statute of the Court annexed, was 
drawn up and sent to the nations for approval. I 
understand that about forty-six States have signed 
this special agreement, and of these about thirty-four 
States have already ratified it. 

The Permanent Court is thus an establishment separ- 
ate from the League, having a distinct legal status cre- 
ated by an independent organic act. 

The jurisdiction of the Court comprises all cases 
which the parties refer to it and all matters specially 
provided for in treaties and conventions in force. 

Careful provision has been made to secure the inde- 
pendence of the Court and to safeguard the appropri- 
ate discharge of its functions as a judicial body in ac- 
cordance with accepted judicial standards. The 
Statute of the Court provides that it shall be composed 
“of a body of independent judges, elected regardless of 


their nationality from amongst persons of high moral 
[94] 








ER gn 





329 


character, who possess the qualifications required in 
their respective countries for appointment to the high- 
est judicial offices, or are jurisconsults of recognized 
competence in international law.” The Court consists of 
fifteen members—eleven ordinary judges and four dep- 
uty-judges. The eleven judges constitute the full Court, 
but if they can not all be present, the deputy-judges 
may be called on. Nine constitute a quorum. The Court 
is thus large enough to be appropriately representative 
and at the same time is not so large that it can not 
effectively transact its business. 

The judges are elected for nine years and are eligible 
for reelection. Every judge before taking up his du- 
ties must make a solemn declaration in open court 
that he will exercise his powers impartially and con- 
scientiously. The ordinary members of the Court may 
not exercise any political or administrative function. 
This provision applies to the deputy-judges during the 
time that they are performing their duties on the Court. 

No judge can be removed by the League of Nations. 
A judge can not be dismissed unless, in the unanimous 
opinion of the other members of the Court, he has 
ceased to fulfill the required conditions. This gives the 
judges absolute security in the impartial performance 
of their duties. 

The Statute provides that in deciding cases the Court 
shall apply international conventions establishing 
rules expressly recognized by the contesting States; 
international custom, as evidence of a general practice 
accepted as law; the general principles of law recog- 
nized by civilized nations; and the judicial decisions 
and the teachings of the most highly qualified pub- 
licists of the various nations, as subsidiary means for 
the determination of rules of law. All questions are 
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decided by a majority of the judges present, and in the 
event of an equality of votes, the President or his 
deputy, who are elected by the Court itself, shall have 


a casting vote. 

The judgment of the Court is to be final and without 
appeal. It is expressly provided, however, that the 
decision of the Court shall have no binding force except 
between the parties and in respect of the particular 
case decided. 

As already observed, the Hague project of 1907 for 
the establishment of a permanent court failed because 
it was found to be impossible to agree upon the method 
of selecting the judges. Manifestly, if the nations are 
to participate in maintaining an international court 
they must have suitable opportunity to participate in 
the election of those who compose it. Still, to have 
every nation represented upon such a court, or to 
have a selection of a permanent body of judges ac- 
cording to nationality, would be wholly impracticable, 
and insistence upon such a course would make impos- 
sible the establishment of a permanent court. The 
fundamental postulate of international law is the 
equality of States, but if this principle alone is ob- 
served and all States should join in the election of 
judges precisely upon the same footing, the small 
powers would have a great majority and would control 
the election. Even though the jurisdiction of the 
court was not compulsory, a court thus constituted 
would not be likely to enjoy the confidence of the great 
powers. At least, the fear of such an arrangement has 
been until now an insuperable obstacle in establishing 
an international court. 

This difficulty has been surmounted by providing 


that the two groups of powers in the Council and As- 


[ 96 | 





TTT Rg ne 


~— 





— 





331 


sembly of the League shall act concurrently in the 
election of judges. The Council is a small body, of ten 
members, and the great powers—Great Britain, 
France, Italy, and Japan—are permanent members, 
the others being non-permanent members. The Assem- 
bly, on the other hand, embraces all the Members of 
the League, fifty-two in number. The Statute of the 
Court provides that in electing the judges each of 
these bodies shall proceed independently, and the suc- 
cessful candidate must have a majority of the votes in 
each. The result is that the great powers are able to 
vote in a small group, of which they are permanent 
members, while all the smaller powers can vote in the 
other group. In this way the great powers and the 
smaller powers have a check upon each other, and it is 
as certain as anything human can be that their concur- 
rent action will result in the election of impartial 
judges. 

It should be noted that the Council and Assembly, in 
electing judges, do not act under the Covenant of the 
League of Nations. That Covenant, which determines 
the rights and obligations of Members of the League, 
invests them with no authority whatever for such 
action. The election is held under the provisions of 
the Statute of the Court which rests, as I have said, 
upon a special international agreement. For this 
purpose, the Council and Assembly are electoral bodies 
which are utilized because they are groups of States 
and through provision for their concurrent action the 
difficulty of finding a satisfactory basis of selection 
has been overcome. 

This suggestion was brought forward by Mr. Root 
in the Advisory Committee of Jurists. Analogy was 
found in the plan which made possible our organic 
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Union, by providing for the representation of sove- 
reign States in the Senate and of the people in the House 
of Representatives and requiring in the enactment of 
laws the action of both groups. The method of electing 
judges for the Permanent Court is thus a practical 
solution, and I think it may be said that without a 
solution of this sort which will enable great powers to 
have a check upon the smaller powers and the latter 
to have a check upon the former, a permanent court 
can not be established. We are generally in danger, in 
all efforts at progress, of being balked by an imprac- 
tical idealism; in this case it is fortunate that a wise 
practicality has enabled the nations to attain the ideal 
of an impartial court. 

It should be added that candidates for election are 
nominated by national groups of arbitrators who are 
on the panel established by the Hague Convention 
and the election is made from the candidates presented 
by these groups, except that, in case of inability other- 
wise to agree, a joint conference of representatives of 
the Council and Assembly may unanimously present 
another name to each body. These national groups 
who thus have the privilege of nominating candidates 
for the Permanent Court of International Justice are 
selected by the governments, respectively, under the 
Hague Convention as men of known competency in 
questions of international law and of the highest 
moral reputation. Before making these nominations, 
each national group is recommended by the Statute of 
the Court to consult its highest court of justice, its 
legal faculties and schools ot law, and its national acad- 
emies and national sections of international acad- 
emies devoted to the study of law. Thus the partici- 
pating nations have the opportunity to submit the 


names of their leading jurists. 
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The plan gives every assurance against a successful 
attempt by any bloc to manipulate or control the elec- 
tions. Any such attempt in the Assembly would meet 
with the greatest difficulty in view of its fifty-two 
members and their diverse interests, while any effort 
on the part of the Council to elect a judge partial to 
particular interests would be wrecked in the Assem- 
bly. It is wholly improbable that acting in this way the 
participating nations would be able to agree upon 
judges unless they were men of acknowledged merit 
with a public reputation affording the best possible 
guaranty of competence and impartiality. 

The judges chosen through the concurrent action of 
these groups will be in all probability, as in the case of 
those already elected, men of mature years, who have 
won high distinction. They are elected for nine years 
and will most probably be reelected if they give faith- 
ful service. This means that men of exceptional exper- 
ience and recognized fitness for these most important 
posts are chosen at a time of life, and for a term of 
service, which leaves them no motive but to devote 
the rest of their career to making efficient the admin- 
istration of international justice to the full extent of 
their ability. If there is any practicable plan better 
safeguarding the essentials of an international court 
it has never been suggested. 

In considering the question of the relation of the 
Court to the League, it must be remembered that if 
there were no League, you would still have to deal with 
the States composing the League. If you are to havea 
permanent court these States should participate in 
establishing it and maintaining it and in electing its 
judges. The question would still remain—whether all 
these States in choosing judges should act in one body 
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or group, whatever you might call it, or not. If it were 
insisted that they should act in one body upon pre- 
cisely the same footing, we should return to the old 
difficulty and get no court at all. If, on the other 
hand, you say that the participating States should act 
in two bodies or groups, so that the great powers may 
have a check upon smaller powers and the latter 
upon the former, then the question is, What should 
the second body or group be? Whatever you call it, it 
would be a body or group in which the great powers 
would presumably be permanent members. 

The fundamental question is whether the League 
of Nations controls the Court. Tothis there is a ready 
answer. The Leaguedoes not control the Court; that is 
an independent judicial body. The League is composed 
of States; they, of course, continue to exist as States, 
When the League acts, it acts under the Covenant which 
creates the rights and obligations pertaining to the 
League. But when these fifty-twomembers act in separ- 
ate groups to elect judges, they are, as I have said, not 
acting under the Covenant, but are following a course 
of procedure defined by a special international agree- 
ment in order to secure the independent and impartial 
judicial body for which the world has been waiting. 

There are certain other provisions of the Statute of 
the Court which have been adopted to meet obvious 
practical exigencies. Only one national of a partici- 
pant in the election can be chosen as a judge. Judges 
of the nationality of each contesting party retain their 
right to sit in the case before the Court. If the Court 
includes upon the bench a judge of the nationality of 
one of the parties only, the other party may select 
from among the deputy-judges a judge of its nation- 
ality if there be one, or, if not, the party may choose a 
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judge. If the Court includes upon the bench no judge 
of the nationality of the contesting parties, each may 
choose a judge. If there are several parties in the same 
interest they are to be reckoned, for the purpose of 
these provisions, as one party only. 

The Court recognizes that it may be called upon by 
the Council or Assembly of the League for advisory 
opinions. This is a practice similar to that which has 
obtained in most of the States of New England from 
colonial days. It now obtains in Massachusetts, New 
Hampshire, Maine, Rhode Island, Florida, Colorado, 
and South Dakota. The Permanent Court of Inter- 
national Justice has adopted rules upon this subject 
so as to assimilate the process so far as possible to a 
judicial proceeding and especially so as to exclude any 
supposition that advisory opinions may be rendered 
in a diplomatic sense and without publicity. (See 
article by Judge John Bassett Moore on the Organi- 
zation of the Permanent Court of International Jus- 
tice, Columbia Law Review, Vol. XXII, No. 6, 
June, 1922, pages II and 12.) ! 

The conclusion is that while the United States 
should have the right to participate in the election of 
judges if it is to support the Permanent Court, that 
Court is established on a sound basis. It is already 
functioning. The judges have been elected—a most 
distinguished American jurist being one of them—and 
they are as representative a body of independent and 
qualified jurists as could be chosen. 

Fourth. I come then to the final question: Is there 
any good reason why the United States should not 
support the Permanent Court? This support has been 
proposed by the President upon four explicit condi- 
tions. These conditions are: 
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I. That such adhesion shall not be taken to in- 
volve any legal relation on the part of the 
United States to the League of Nations or 
the assumption of any obligations by the 
United States under the Covenant of the 
League of Nations constituting Part I of the 
Treaty of Versailles. 

Il. That the United States shall be permitted to 
participate through representatives desig- 
nated for the purpose and upon an equality 
with the other States Members, respectively, 
of the Council and Assembly of the League 
of Nations in any and all proceedings of 
either the Council or the Assembly for the 
election of judges or deputy-judges of the 
Permanent Court of International Justice, 
or for the filling of vacancies. 

Ill. That the United States will pay a fair share of 
the expenses of the Court as determined and 
appropriated from time to time by the 
Congress of the United States. 

IV. That the Statute for the Permanent Court of 
International Justice adjoined to the Proto- 
col shall not be amended without the con- 
sent of the United States. 

The acceptance of these conditions will estab- 
lish that the support of the Court will not involve 
entry by the United States into the League of 
Nations; the participation of the United States in 
the election of judges; the bearing by the United 
States of its proper share of the expenses of the Court; 
and, finally, a safeguard against any change in the 
Statute of the Court without the assent of the United 
States. 
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What, then, are the objections to support of the 
Court upon this basis? 

(1) It is objected that it is not a world court. But 
in what sense is it not a world court? Is reference made 
to the number of nations which support it? The an- 
swer is, as I have already said, that about forty-six na- 
tions have already signed the Protocol, and if the 
United States adheres, there is every reason to suppose 
that participation by the other nations will be brought 
about. This should be our aim. It is not too much to 
say that there will be no world court if this Court can 
not be made one, and whether or not it is to be in 
the fullest sense a world court depends upon our own 
action. 

Suppose we should now undertake to establish 
another world court? What should we do? We 
could not establish it by ourselves; we should have to 
prepare a plan and submit it to the other nations. 
We should need the approval of the nations who have 
already approved the present plan. 

What differences should we propose, so far as the 
structure of the Court is concerned? With respect to 
the choice of judges, would we endeavor to have a 
practicable plan or one that had been demonstrated 
to be impracticable? Should we insist that all nations 
be represented on the Court by their nationals, or that 
all nations, great and small, should act together in the 
choice of judges upon precisely the same footing and 
without any division into groups which could form a 
check upon each other? If so, we should have a plan 
which would most probably fail of acceptance, and at 
the same time would not safeguard the interests of the 
United States nearly as well as the existing plan. 
Should we recommend concurrent action by groups of 
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nations, in order to have a practical arrangement for 
selecting judges? If so, what groups should we pro- 
pose, and how would they differ essentially from the 
present electoral bodies? The more the matter is 
examined, the more clearly I think it will appear 
that the suggested changes would be purely formal, 
and not at all vital to our interests, or of a character 
which would disclose any just reason for refusing sup- 
port to the existing Court and for entering upon the 
difficult, if not vain, endeavor of establishing another 
judicial institution. 

(2) Another objection is that the Court has been 
established through the action of the League of 
Nations. This is not an entirely accurate statement, 
for the action of the League could not have established 
the Court. It was necessary to have a special agree- 
ment signed or adhered to by the nations which 
support the Court, and the Court rests upon that 
agreement. The substantial point, however, is not 
the source of the plan, but its character. Any nation, 
or any group of nations, might have suggested the 
plan and it might be none the worse or none the better 
for that. The question still remains—What is the 
court that has thus been established, and is it in its 
essential attributes worthy of support? 

This question I have examined, and I think it is 
demonstrable that the Court is an independent judicial 
body with appropriate judicial functions and abundant 
safeguards for their proper discharge. It is not a serv- 
ant of the League; and its decisions are not supervised 
or contre led by the League. 

It is said that the salaries and expenses, or budget 
of the Court, are fixed by the Assembly of the League 
upon the proposal of the Council. But the action of 
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the Assembly is the action of the fifty-two members 


composing the Assembly and the recommendation of 
the Council is the recommendation of the States com- 
posing the Council, in each case the action being taken 
under the Statute of the Court. If the nations are to 
support a court, they must of course have some prac- 
tical means of dealing with the budget. Under the 
present plan, by which both these groups act, there is 
abundant protection against extravagance. We 
properly reserve the right of Congress to determine by 
its appropriation the amount which the United States 
shall pay as its share. I find nothing which can be re- 
garded as inimical to the interests of the United States 
in the provisions as to procedure. 

(3) But it is said that support of the Court, al- 
though it manifestly does not involve entrance into 
the League, or the assumption of any obligation under 
the Covenant of the League, constitutes an entangle- 
ment. But in what do we become entangled? Are we 
to abandon the effort to dispose of international 
controversies by judicial settlement, which has been a 
feature of American policy since the foundation of the 
government? We can not have an ordinary arbitra- 
tion unless we have an international agreement and 
an international tribunal for the purpose of the arbitra- 
tion. We have never considered this to be an entangle- 
ment. We have manifested our desire for such judicial 
settlements by numerous treaties and special con- 
ventions. 

Certainly we do not object that the disputes of 
others should be settled peacefully by similar methods. 
Then, as I have shown, the establishment of a per- 
manent court has been an American policy because 


we have desired this essential improvement in judicial 
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process in international relations. Political platforms 
have treated this as an American policy and not asa 
forbidden entanglement. If you are to treat partici- 
pation in a permanent court of international justice as 
an entanglement foreign to our institutions, you must 
rewrite American history. If you are not, then the 
question is as to this particular Permanent Court and 
we return to the consideration of its organization and 
functions, and these justify the conclusion that it is an 
independent judicial body of the highest character 
and deserves our confidence. 

(4) Again it is objected that a world court should 
have compulsory jurisdiction and that the jurisdiction 
of the Permanent Court of International Justice is not 
compulsory. It may be noted that provision is made 
in theStatute of the Court forthe acceptance by States, 
through a special agreement, of compulsory juris- 
diction of legal disputes as defined in the Statute. I 
understand that of the forty-six States that have 
signed the Protocol about fifteen have ratified this 
optional clause for compulsory jurisdiction, but among 
the majority of the States which have not assented to 


the optional clause are Great Britain, France, Italy, 
and Japan. It is apparent that the greater nations 
are not yet ready to accept compulsory jurisdiction 
even of the limited class of questions above described. 
Certainly, it does not appear that the United States 
is ready to accept it. 

The American plan for a permanent court, which 
was submitted to the Second Hague Conference, was, 
as Mr. Choate pointed out, for a jurisdiction of a 
voluntary character. The Senate repeatedly, from 
the days of President Cleveland, has refused to 


sanction an arbitration treaty providing for com- 
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pulsory arbitration. It has been required that, even 
under our general arbitration treaties relating to legal 


disputes, there should be a limitation relating to 
questions which affect the vital interests, the independ- 
ence, or the honor of the two contracting States, and 
the Senate has insisted that a special agreement for 
each particular arbitration should be submitted for 
its assent. 

Shall we postpone the plan for a world court be- 
cause we can not have compulsory jurisdiction? 
Can we not make substantial progress in the judicial 
process by the creating of a tribunal which in the 
highest degree will command confidence and to which 
the nations may present their cases for the most 
impartial and expert consideration that is obtainable? 
Why should impossibilities be demanded if we are 
really interested in judicial settlement? It is said that 
the Court is substantially an arbitral tribunal because 
of the absence of compulsory jurisdiction. But this 
is not an effective argument, for even if the Court 
could be so described, the question would remain: 
Why should we not have the great advantage of this 
improvement in the judicial mechanism? This brings 
us back to the question whether or not we desire a 
permanent court with the continuous service of judges 
with appropriate judicial standards instead of 
temporary arbitral tribunals—a question to the 
affirmative answer of which we have long been com- 
mitted. 

(5) Further, it is objected that no provision is 
made for the enforcement of the decisions of the 
Court. There are those who desire to see an inter- 
national armed force to compel the carrying out of 
decisions. Those who make this demand generally 
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assume that there will be substantial unity among 
those furnishing the armed force so that it can be 
used. But when there is such international unity the 
power of public opinion is at its maximum and there 


is the least need for force, while in the absence of such 
unity the armed force is likely to remain unused. 

The truth is that the decisions of the Court will have 
the most solemn sanction that it is practicable to 
obtain. When nations agree to submit a dispute to a 
tribunal and to abide by the decision, its observance 
is a point of international honor of the highest sort. 
You can really have no better sanction than this and 
the obligation is one which will be all the more keenly 
felt when the decision is not simply that of a temporary 
arbitral tribunal, but of a permanent court supported 
by practically all the nations of the world. If you desire 
to improve the authority of judicial determinations 
of international disputes, you can best effect this 
object by improving the reputation for impartiality, 
and for disinterested judicial consideration, of the 
tribunal that decides them. 

(6) An objection of a different character is that the 
United States should unconditionally support the 
Court, and therefore, apparently, that the suggested 
conditions should be withdrawn. This objection 
simply means that the United States should enter the 
League of Nations, as the objection assumes, in 
accordance with the fact, that the proposed support 
of the Court does not involve entry into the League. 
But why, in supporting an institution which embodies 
a cherished ideal of the American people, should we 
revive the controversy over the League? Why should 


|} we not support the Court as a judicial body? In 


giving this support, however, it is important that we 
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should reserve the right to participate in the election 
of judges, that we should protect ourselves against 
amendment of the Statute without our consent, and 
that we should provide for the determination by 
Congress of the amount to be paid as our share of the 
expenses. The stipulated conditions are appropriate 
to the purpose. 

(7) Another objection is that the British Empire 
has six votes in the Assembly of the League in the 
election of judges, because the Dominions and other 
constituent parts of the Empire are members of the 
Assembly. Itmust be remembered, however, that there 
are fifty-two votes in the Assembly. The admission 
to membership of these parts of the British Empire 
has been a recognition of the aspiration of the peoples 
composing them, and this has not been found an in- 
superable obstacle to the support of the Court by other 
powers. And it would be difficult to find a sound 
reason for objection on the part of the United States 
to this increase on natural grounds in the voting 
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We are far better protected by this arrangement than 


by one which would have all States vote together on 
exactly the same footing and where the smallest 
nation would cast the same vote as the United States. 
The ar: ement for our participation in the voting 
for th idges by the Council is really a stronger 
protection to the interests of the United States than 


s hitherto been suggested in any plan for a perma- 
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1ational controversies of a political nature 


meet the obvious necessity of providing for 
priate disposition of those controversies 
ch an international court is competent to 


uccessful effort to settle controversies aids in 
of good will and the desire for the 


of amity. The support of a permanent 

tution of peace will be a powerful 
the development of the will to peace. 
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VII 
OPENING ADDRESS BY MR. ELIHU ROOT AS PRESIDENT OF 
THE AMERICAN SOCIETY OF INTERNATIONAL LAW AT 
THE SEVENTEENTH ANNUAL MEETING IN WASHING- 


TON, APRIL 26, 1923 


The Permanent Court of International Justice now 
in operation at The Hague was established by a Pro- 
tocol signed on the 16th of December, 1920, and rati- 
fied by substantially all the civilized nations, great 
and small, with the exception of the United States, 
Germany, Russia and Mexico. The Court is composed 
of eleven judges, and four deputy-judges, to act in 
case of illness or absence. They are all required to be 
“independent judges, elected regardless of their na- 
tionality, from among persons of high moral char- 
acter, who possess the qualifications required in their 
respective countries for appointment to the highest 
judicial offices, or who are jurisconsults of recognized 
competence in international law,” and it is required 
that they shall represent the main forms of civilization 
and the principal legal systems of the world. They are 
elected for terms of nine years and are eligible to re- 
election. They receive fixed salaries and are prohib- 
ited from exercising any political or administrative 
function while in office. The Court elects its own 
president and appoints its own clerk, and makes its 
own rules. A session of the Court is required to be 
held every year and, unless otherwise provided by the 
rules of the Court, the session begins on the 13th of 


[112] 














347 


June and continues until the calendar of cases is 
cleared. A quorum of nine judges is required for hear- 
ing and decision, except in certain special cases in 
which summary procedure is provided for. Before 
entering upon the discharge of his duties, each judge 
is required to make a solemn declaration in open court 
that he will exercise his powers impartially and con- 


scientiously. 

The Court is open to all States and only to States. 
The general jurisdiction of the Court is of three classes: 
First, all cases which the parties submit to it; second, 
all cases provided for in treaties and conventions; 
third, as to all States which shall have signed a special 
clause contained in the Protocol accepting compulsory 
jurisdiction, all cases whatever between such States 
concerning (a) interpretation of a treaty; (6) any 
question of international law; (c) the existence of any 
fact which, if established, would constitute a breach 
of an international obligation; (d) the nature or extent 
of reparation to be made for the breach of an interna- 
tional obligation; (e) the interpretation of a judgment 
rendered by the Court. The Court has certain special 
jurisdiction over disputes in labor cases. 

The Court is required to apply (1) international 
conventions, whether general or particular, establish- 
ing rules expressly recognized by the contesting States; 
(2) international custom as evidence of a general prac- 
tice accepted as law; (3) the general principles of law 
recognized by civilized nations; (4) judicial decisions 
(without giving them binding force) and the teaching 
of the most highly qualified publicists of the various 
nations as subsidiary means for the determination of 
rules of law. 

This Court does not supersede but is in addition to 
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the old so-called Permanent Court of Arbitration at 
The Hague, from which it differs widely. 

The old Court of Arbitration was not, properly 
speaking, a court. It was merely a panel of persons 
available to act as judges, made up by appointments 
of not exceeding four persons by each of the States 
taking part, and a clerk’s office to carry on the admin- 
istrative business made necessary whenever an arbi- 
tral tribunal was selected from this panel. 

Experience has shown that this plan of constituting 
the court specially for the purpose of each particular 
controversy was not a very good way for getting legal 
rights decided, because as a general rule arbitrators 
selected by one side or the other in a particular contro- 
versy tend to represent that side of the controversy 
with the result that there is negotiation and compro- 
mise rather than judicial decision. Doubtless some 
controversies which involve fact and feeling rather 
than fact and law can most usefully be settled in that 
way, and for that reason the old so-called Court of 
Arbitration has been left and the new Court, which isa 
real court, has been established, composed of per- 
manent judges whose selection has no relation what- 
ever to any particular controversy, whose number is so 
great as to make their body superior to any special 
local influence, who are conspicuous and distinguished 
figures in the international world, who are members 
of a great institution, the high reputation of which 
they must be solicitous to preserve, and who must 


necessarily year by year acquire increased competency 
for the discharge of their judicial duties. 

This is substantiaily the same kind of change which 
was made by the United States in 1787 when they 
abandoned the plan provided in the ninth article of the 
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old Articles of Confederation for the appointment of a 
special commission to hear and determine each con- 
troversy between States, and vested in one supreme 
court the judicial power to determine controversies 
between two or more States, under the third article of 
our present Constitution. 

The proposal that the United States shall adhere to 
the Protocol of December 16, 1920, which established 
the Permanent Court of International Justice, is 
quite distinct from the question whether the United 
States should become a Member of the League of 
Nations so much discussed during the years 1919 and 
1920. The two different projects approach the great 
problem of preserving peace from different angles and 
by different methods. They differ radically in their 
nature and in their effects. 

The organization of national representatives in an 
Assembly and Council provided for by the League of 
Nations Covenant was in substance provision for a 
special form of diplomatic procedure, adapted like all 
diplomatic procedure to deal with questions of national 
policy. The Assembly and Council are not composed 
of natural persons. They are composed of States repre- 
sented by natural persons. It is not M. Bourgeois or 
Lord Balfour who speaks and votes in the Council. 
It is the Republic of France and the British Empire 
speaking and voting through M. Bourgeois and Lord 
Balfour. It is not Senor Augustine Edwards or Lord 
Robert Cecil who speaks and votes in the Assembly 
of the League. It is Chile and South Africa speaking 
and voting through them. The honorable obligation 
of each individual, taking part in the proceedings of 
the Council and Assembly, is the obligation of a diplo- 
matic agent towards his own country. There is none 
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of that special personal obligation which constrains the 
conscience of a judge upon his oath and his self-respect 
to decide any controversy in accordance with law and 
the facts, without subordination to political power. 

All diplomatic procedure has the purpose of avoid- 
ing or preventing conflict. The methods are varied 
according to the requirements of the particular situa- 
tion. An ambassador may call upon a foreign minister 
and discuss a question with him. Foreign offices may 
carry on extended correspondence, arguing the same 
matter of difference. The good offices or the mediation 
of a friendly power may come in to bring the parties 
together. Identic circular notes may be sent out to 
secure an expression of agreement on the part of sev- 
eral powers. Conferences may be called of a few 
powers specially interested in some particular contro- 
versy, such as the Conference of Ambassadors in Lon- 
don by which Sir Edward Grey maintained peace 
after the Balkan wars; such as the Naval Conference 
in London in 1908 and the Conference for the Limi- 
tation of Armament in Washington in 1921. More 
general conferences may be called to deal with many 
subjects of common interest, such as the Hague Con- 
ferences, the Red Cross Conferences. The meetings of 
the Assembly and Council of the League of Nations 
are diplomatic conferences held at stated times and 
places. All the conciusions reached are reached by 
diplomatic agreement just as truly as if those conclu- 
ions resulted from diplomatic correspondence or from 
conversation in a foreign office, or from a conference 
ad hoc like the Arms Conference. 

To these stated conferences is furnished a secre- 
tariat rather more elaborately equipped to carry into 


effect conclusions that may be agreed upon than the 
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ordinary secretariat which every international confer- 
ence has to have. 

The Court of International Justice, on the other 
hand, completely excludes the essential characteris- 
tics of the League organization and procedure. 

No diplomatic agreement is sought or attained. 
No member of the Court represents, or is at liberty 
to represent, any State whatever. 

Their duty is not to deal with policies or agree- 
ments, but to decide questions of fact and law in cases 
brought before them. Each judge’s obligation is not to 
represent his country, or any country, not to execute 
the orders of any foreign office, not to reflect the policy 
of any government, but upon his own conscience to 
hear and decide upon the evidence and the law in 
accordance with his own personal judgment. 

The Court is absolutely ndependent and is subject 
to no control by the League of Nations or by any 
other political authority. 

It is plain that there is a line of cleavage between 
this Court on the one hand, and the political organiza- 
tion of the League on the other, which is the same as 
the line drawn by the Supreme Court of the United 
States between its own functions in dealing with judi- 
cial questions and the functions of the legislative and 
executive branches of our government in dealing with 
political questions. This is not arbitrary, but exists 
in the nature of things because it is plain that States 
acting in the League organization could not really 
decide judicial questions, while a court organized for 
the decision of such questions could not decide ques- 
tions of governmental policy without abandoning its 
function of a court and assuming the entirely different 
function of a political agent. 
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There is sometimes a failure to appreciate the dif- 
ferent offices of these two distinct methods of interna- 
tional procedure. 

The diplomatic method is the necessary method of 
dealing with immediate exigencies and dangerous 
crises in affairs. Under such circumstances there is no 
other way to prevent disaster. Argument and persua- 
sion and explanation, the removal of misapprehen- 
sions, the suggestion of obstacles and advantages, con- 
ciliation, concession, stipulations for the future, and 
the still more serious considerations to which diplo- 
macy may finally resort, all these are employed to deal 
with immediate and acute situations. The slow pro- 
cesses of judicial procedure are not adapted to deal 
with such exigencies. 

It should be observed, however, that these diplo- 
matic processes have been going on from the begin- 
ning of history and especially for the last three cen- 
turies since the Thirty Years’ War, and each diplo- 
matic effort begins just where similar efforts began cen- 
turies ago. Maps change, trade changes, dominant 
powers change, means of attack and defense and of 
benefit and injury change; but the nature of man does 
not change and the appeal of the expediency of the 
moment to human passions and desires is always the 
same. The achievements of diplomacy dealing with 
successive international crises are reprieves of civiliza- 
tion, not steps in the progress of civilization. 

On the other hand consider the entirely different 
office of an international court. The least of the bene- 
fits which such an institution can furnish is in its deci- 
sion of particular cases. That is frequently of high 
importance because however unimportant in itself 
the question decided may avpear to be, such questions 
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are frequently the origins of general ill-feeling. They 
frequently halt the whole progress of diplomatic ef- 
fort towards a good understanding. One of the curious 
human features of international affairs is that two 
peoples will accept without irritation an impartial de- 
cision upon a question between their two countries 
when if the foreign minister of either country had 
agreed to the same thing voluntarily, he would have 
been hung in effigy. 

You will recall that in 1898 a Joint High Commis- 
sion was created by Great Britain and the United 
States for the purpose of disposing of a great number 
of pending controversies between the United States 
and Canada. The Lord Chancellor of England, Lord 
Herschell, came over to head the British section, and 
Vice-President Fairbanks headed the American sec- 
tion. They met alternately in Ottawa and Washing- 
ton. They appointed committees. They discussed the 
numerous questions at issue and they separated with- 
out being able to settle anything whatever because 
neither party could yield upon the Alaskan boundary 
question. The Alaskan boundary question was deter- 
mined by the decision of the tribunal which sat in 
London in 1903 and thereupon progress towards settle- 
ment of controversies began all along the line, and be- 
fore the Great War came in 1914 every question had 
been settled, so that no controversies remained on the 
diplomatic calendar to hinder alliance between all the 
English-speaking peoples. It frequently happens in 
this way that a judicial question upon which neither 
side can yield without a sense of humiliation is like a 
key log of a jam, the removal of which sets free the 
whole mass to follow its natural course down the 
stream. In such a case it may be of vast importance to 
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both countries to have a question decided while it may 
be quite unimportant which way it is decided. 

More important is the part that the existence of 
adequate machinery for judicial settlement plays as a 
necessary feature of any process towards the outlawry 
of war. No one can expect a world free from contro- 
versy. Disputes will constantly arise so long as human 
nature remains the same. They must be settled in 
some way. If not settled peaceably, then from time 
to time when they are important and exciting they 
will lead to force. That cannot be prevented by mere 
negatives. The only practical recourse is by furnish- 
ing some adequate means of peaceable settlement; 
and throughout the entire field of disputes arising upon 
claims of right, human experience has devised no 
means of peaceable settlement so effectual as the 
opportunity to secure the judgment of a competent 
and upright court of justice. 

More important also is the value of an international 
court as an agency in the development of international 
law, for there lies the path of progress. It is only by 
advance in the establishment of law that the peace- 
loving peoples of the world can move forward towards 
the permanent establishment of the rule of public 
right in lieu of impulse and selfishness and brutal force. 

Consider the underlying conditions which make it 
difficult to maintain peace. Chief among these are the 
essential differences of temperament and character 
and traditions and preconceived ideas and inherited 
modes of thought and feeling and action and differing 
conceptions of what is just and right and permissible 
in conduct. Out of these arise inevitable misunder- 
standings and opposing views of national rights and 
national duties. In this field interested motives find 
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fertile soil for the cultivation of prejudice and passion 
and the determination of patriotism on both sides to 
insist on one country’s supposed rights at all hazards, 
while one side or the other is surely mistaken. This 
process goes on among civilized peoples, the vast 
majority of whom on both sides are sincerely in favor 
of peace. The one force which civilization possesses 
capable of checking this process towards conflict is this 
public opinion in favor of peace. How can that opin- 
ion be made effective? Why has it not been more ef- 
fective in the past? The plain answer is that public 
opinion when called upon to address itself to the living 
questions of the moment is uninformed. It is ill- 
informed. It is frequently misinformed. It is dif- 
ferently informed in different countries and if required 
to argue out in the heat of controversy, from first 
principles, the right and wrong of national action, or 
proposed action, it becomes confused and ineffective; 
it has no adequate force of crystallization. The plain 
remedy is to secure general agreement upon rules of 
right conduct between nations upon which the public 
of all civilized countries may base their judgments so 
that universal opinion may be clear and potent. The 
rules must conform to the common conceptions of 
morality but they must not be mere moral truths. 
They must translate moral truths into terms of action. 
They must be definite and certain to be effective tests 
of conduct. Their formulation and acceptance must 
inevitably be a long, slow process, but all advances in 
civilization have been by long, slow processes. It has 
been by such a process that the law of nations in its 
present extent has been built up. For centuries gov- 
ernments have been gradually discussing with each 
ther the ways in which nations ought to act under 
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such and such conditions and rescuing from the great 
mass of temperamental differences certain matters of 
international relation upon which all nations could 
agree, and formulating rules which all nations could 
accept; and thus very gradually the field of difference 
has been narrowing and the field of agreement has 
been enlarging. These rules constitute the law of 
nations. 

We sometimes hear the remark that the Great War 
has destroyed international law. The future would be 
dark indeed if that were so. But it is not so. It is true 
that many of the rules of international law, designed to 
regulate the conduct of war, were grossly violated. 
Upon this two observations suggest themselves. One is 
that the whole field of international law to regulate the 
relations of nations in peace is unaffected. The other 
is that you cannot destroy a law by breaking it. The 
whole community of individuals or of nations can 
destroy a law by acquiescing in the breaking of it, but 
no lawbreaker can destroy the law he breaks. There 
has certainly been no acquiescence in the wholesale 
violation by Germany of the law relating to war. On 
the contrary, it was the testing of Germany’s conduct 
by these rules of international law which led the civil- 
ized world outside of the Central Powers to condemn 
Germany and was the chief element in forming the 
clear and definite public opinion which ranged against 
her the forces that led to her final defeat; and the es- 
sential basis of the reparations, by the infliction of 
which Germany is being punished now, is the German 


violations of law in beginning and carrying on the war 
by land and sea. The public opinion of the civilized 
world found in the clear rules of the law which it had 
established a certain basis for its judgment and it has 

















reasserted and reenthroned the law which was ap- 
parently overwhelmed for the moment. 

Democracies cannot live without law. Autocrats 
can issue commands but democracies must govern 
themselves by public opinion and there can be no 
effective public opinion without established rules of 
conduct. A world of democracies must be governed 
by public opinion in support of law or it will be a 
world of anarchy. 

In this modern world of rapid change, the develop- 
ment of international law by the old processes of dip- 
lomatic correspondence has not kept pace with the 
changing conditions calling for the application of law. 
Within our lifetimes two new methods of expediting 
the process have been devised. The first is the holding 
of conferences for the purpose of discussing and agree- 
ing upon additional and more effective rules—a pro- 
cess which ought to be resumed without any avoidable 
delay. The other is the establishment of this Per- 
manent Court to pass upon questions of international 
law in dispute between nations and which, according 
to all human experience with courts of justice, will 
inevitably develop the law as it decides cases under 
the law. 

Dangerous as analogies are, when I hear expressions 
of little esteem for the slow processes of international 
law because they do not prevent excited peoples from 
the use of force, I cannot help thinking of the relation 
between curative and preventive medicine. When a 
patient is laid low by an acute disease, it does not 
help him for the physician to talk about sanitary 
science. Medicine and surgery must deal with that 
case as best they can at the moment. Nevertheless if 
future cases of disease are to be prevented, if the com- 
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munity is to be more healthful, if the death rate is to 
be lower, if there is to be less tuberculosis, less yellow 
fever, less typhoid, rules of sanitary conduct of life 
must be established and understood and followed and 
enforced by public opinion. The place to begin is in 
the beginning before disease has taken possession and 
become acute. 

The question now presented is whether the United 
States shall take part with the other civilized nations 
in supporting the International Court of Justice, 
which the United States has so long urged those same 
nations to join her in creating. 

Manifestly the presumption is in favor of the 
United States supporting the Court. Both self-respect 
and self-interest require that the United States 
should stand by its own policy. We cannot decently 
urge the creation of such a court as this upon the rest 
of the world through a long series of years and then 
repudiate the court when they consent to it, unless we 


offer some adequate reason. Is there any such reason? 


Several suggestions have been made: 

(1) It is said that the Court originated in the 
League of Nations and should therefore be avoided. 

The Court did not originate in the League of Na- 
tions. It originated in the proposal of the United 
States to the First Hague Conference of 1899. Upon 
the urgency of the United States in the Hague Con- 
ference of 1907, the project was worked out and agreed 
upon in its essential features, except the method of 
selecting the judges and that conference adopted a 
resolution in these words: 

“The Conference recommends to the signatory 
powers the adoption of the annexed draft conven- 
tion for the creation of a court of arbitral justice 
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and the bringing it into force as soon as an agree- 

ment has been reached respecting the selection of 

the judges and the constitution of the court.” 

The difficulty which prevented a complete agree- 
ment upon the court in 1907 was very simple but very 
stubborn. The community of nations which was repre- 
sented in the Second Hague Conference consisted of a 
small number of large and powerful States and a large 
number of small and physically weak States. Upon 
any question to be determined by a vote of States, the 
small States would have complete control. Yet the 
large States had greater population, greater interests 
to be affected by the court and as compared with the 
majority of the small States greater experience and 
familiarity with the kind of questions the court would 
have to pass upon. The small States were jealous of 
their equal sovereign rights and would not concede 
superior rights of sovereignty to any other State, how- 
ever great and powerful, and so they insisted upon 
each sovereign State having one equal vote in the 
selection of judges to make up the court. On the other 
hand, the great States were wholly unwilling to submit 
themselves to the control of the small States. That 
was the difficulty upon which the court project stuck 
fast in the Conference of 1907 and the solution ot 
which was referred to the governments of the nations 
by the Conference. During most of the time between 
the Conference of 1907and the Great War the Govern- 
ment of the United States was engaged in trying to 
work out with the other principal powers some solu- 
tion of this question. Several plans were proposed and 
draft treaties were made and passed around from for- 
eign office to foreign office, without reaching any 
satisfactory conclusion up to the time of the war. 
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During all this time America was urging the court 
upon the other powers under the administration of 
Mr. Taft, as it had urged it under the administrations 
of Mr. Roosevelt and of Mr. McKinley. 

At the close of the war when the League of Nations 
came to be made, no power either to act as a court, or 
to create a court was vested in the League, but the 
duty of finding a way of solving this old unsettled ques- 
tion which already rested upon the foreign offices of 
the different powers, was imposed upon the Council 
of the League by the 14th article of the Covenant, 
which provided: 

“The Council shall formulate and submit to the 
Members of the League for adoption, plans for the 
establishment of a Permanent Court of Interna- 
tional Justice.” 

The Council was charged to submit a plan to the 
several States just as the projects of the Hague Con- 
ventions were submitted to the several States and 
became effective only through the several treaty rati- 
fications. 

For the purpose of performing this duty of devising 
a plan to be submitted, the Council invited ten gentle- 
men from different parts of the world, supposed to 
be specially familiar with the subject, to meet as a 
commission to discuss and recommend a plan. In this 
commission there was one member from each of the 
following countries: France, Great Britain, Italy, 
Japan, Belgium, Brazil, Holland, Norway, Spain and 
the United States. Nobody represented any country. 
They were all there purely as experts, as if physicians 
were called together to consult about a case, or engi- 
neers to consult about a bridge. 

This commission found and recommended what 
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seemed to them to be a reasonable solution of the 
critical question. The solution was that as there were 
already in existence two organized bodies, one of 
which (viz., the Assembly of the League of Nations) 
was dominated by the smaller powers, and the 
other of which (viz., the Council of the League of Na- 
tions) was dominated by the larger powers, the judges 
of the Court should be elected by the separate concur- 
rent votes of these two bodies—a majority vote in each 
being necessary to an election—and that this election 
should be from an eligible list of persons nominated by 
the members of the old Permanent Court of Arbitra- 
tion at The Hague, from each country represented in 
that organization. In this way, each class of nations— 
the small class of large nations and the larger class of 
small nations—would have power to prevent unjust or 
unreasonable conduct by the other class. 

This plan, with the details of which I will not detain 
you, was approved and was submitted to all the States 
who were Members of the League of Nations and was 
accepted by those States by signing and ratifying the 
Protocol of December 16, 1920. After the ratification 
of the Protocol by the greater part of the civilized 
nations, an election was held and the plan worked 
admirably and resulted in the selection of a court of 
the highest quality both of character and ability, 
which has organized and entered upon the discharge of 
its duties and has already disposed of a number of 
important and difficult questions. 

It should be observed that the Protocol or treaty 
constituting this Court makes it a world court and not 
a League court; and especially it should be noted (1) 
that all States, including the United States, are made 
competent suitors before the Court; (2) that the citi- 
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zens of all States, including the United States, are 
made eligible for election to be judges of the Court, as 
the election and membership of a distinguished Amer- 
ican indicates; (3) that all States which were members 
of the old Permanent Court of Arbitration at The 
Hague, including the United States, are entitled to 
make nominations which shall form a part of the eli- 
gible list from which judges are to be elected. In the 
summer of 1921 the American group of members of the 
old Hague Court of Arbitration were formally invited, 
pursuant to the Protocol of December, 1920, to make 
nominations for judges. The American group did not 
deem it advisable to act officially upon that invitation 
at that time without some authoritative expression of 
the policy of the United States regarding the Court. 
The members of the American group, however, other 
than Mr. Moore, did not hesitate to express their unan- 
imous personal opinion that the wisest possible choice 
among the citizens of the United States for member- 
ship in the Court would be Mr. Moore himself. 
(4) That inelecting a judge, the members of the Assem- 
bly and of the Council of the League of Nations are 
not exercising any power vested in them by the League 
or by the Covenant. They are executing a special 
power vested in them by the treaty which creates the 
Court and which authorizes them to act as special 
electoral bodies under the authority of the treaty. 
(5) That the Protocol contains an express invitation 
to States not Members of the League, including the 
United States, to become parties to the treaty by ad- 
herence. 

Only two things appear to remain to complete the 
full participation of the United States. One is that the 
United States shall undertake to pay its reasonable 
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portion of the very moderate cost of maintaining the 
Court. The other is that the United States shall have 
the right to be represented in the election of judges 
on the same footing as other powers. The President 
has proposed in a message to the Senate that by ad- 
herence to the Protocol, the United States shall agree 
to contribute to the expenses upon condition that it is 
accorded the right to share in the election. 

(2) It is said that by adhering to the Protocol, the 
United States would in some way become entangled 
in the League of Nations to which it does not wish to 
belong. 

This apprehension can result only from a lack of 
clear understanding of what is proposed. The Protocol 
recognizes two distinct classes of States, one, the States 
that are Members of the League of Nations and the 
other, States that are not Members of the League of 
Nations. It is proposed that we adhere to the Protocol 
expressly as a State which is not a Member of the 
League of Nations. The only obligation we assume is 
to pay a sum of money towards the support of the 
Court, the amount to be determined by our own Con- 
gress. The only right we acquire is to have a voice in 
the selection of judges. We may or we may not choose 
to litigate before the Court. If we do choose to liti- 
gate, we establish no relations to anyone except the 
perfectly definite and well understood relations of a 
litigant in any court. 

(3) It is said that by reason of the fact that not 
only the British Empire but the self-governing Do- 
minions of that Empire have votes in the Assembly of 
the League of Nations, Great Britain would have six 
votes to our one upon the election of judges. 

Vhatever cogency that argument may have had as 
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bearing upon the question whether the United States 
should enter the League of Nations, in which the 
Assembly had important functions to discharge, it 
has no practical bearing upon the present question for 
the reason that the vote in the Assembly in the elec- 
tion of judges is a matter of no practical concern to the 
United States and it is a matter of no practical advan- 
tage to the British Empire. 

By the express terms of the Protocol of December 
16, 1920, no power can have more than one of its na- 
tionals in the Court. The selection of that one national 
from each of the five great powers is secured by their 
votes in the Council, sitting as an electoral body under 
the authority of the Protocol. One of these will be 
the British Empire. Another will be the United 
States, each having one vote and only one vote. The 
difficult task of the Assembly is to distribute the re- 
maining six judges and four deputy-judges, ten in all, 
among between forty and fifty smaller or weaker 
powers. The very essence of the arrangement for a 
separate vote by the Assembly is that in that distri- 
bution there shall be no domination by the great 
powers, but the smaller powers shall have an oppor- 
tunity to arrange the distribution among themselves. 
The United States has no business to interfere with it 
and ought not to wish to interfere. She could neither 
gain nor lose a member of the Court by interfering. 
The British Empire could neither gain nor lose a mem- 
ber of the Court by interfering. The self-governing 
dominions of the British Empire cannot gain a mem- 
ber of the Court by their votes because their citizens 
are all nationals of the British Empire and there 
can be but one national of that Empire in the Court. 
The objection is purely theoretical and formal, af- 
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fecting no real interest of the United States, not 
worthy of consideration in view of the tremendous 
issues which depend upon securing universal support 
of the civilized world for this great world court of 
justice any more than the special relations which exist, 
or have existed, between the United States and 
Liberia, Haiti, Santo Domingo, Cuba, Nicaragua and 
Panama are entitled to consideration. The only real 
interest we have in the votes of the Assembly is our 
interest in common with all good and decent people in 
the world that the best possible judges shall be elected ; 
and if Esthonia, Latvia, Lithuania, Albania, Poland, 
the Balkan States, the West Indies and Central 
America are willing that these highly civilized self- 
governing nations, confederated with the United King- 
dom in the British Empire, should take part with them 
in making the selections in which the great powers 
have no concern, we ought to be content just as 
France, and Italy and Japan are content and be grati- 
fied because we all know that it will make for the selec- 
tion of a better court. 

(4) Itis said that the jurisdiction of the Courtought 
to be compulsory. To that I personally agree. The 
commission which formulated and reported the plan 
for the Court recommended that jurisdiction should 
be compulsory; but some nations were unwilling to go 
to that extent. 

No one can say with reasonable confidence that the 
United States would not have been one of those 
unwilling nations if the question had been put to it. 
The uniform attitude of the Senate upon a long 
series of arbitration treaties has been an attitude of 
refusal to give to any tribunal whatever compulsory 
jurisdiction affecting the interests of the United States 
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interests of international justice require that rules 
of law shall be declared and accepted. 

I look forward with confidence to the time when 
the rules so formulated and accepted as universal 
law will declare all wars of aggression to be criminal 
violations of the law of nations. I look forward to 
the time when the refusal of any nation proposing 
war to submit to an impartial court the decision of 
the question, whether facts exist to justify it in war 
upon defensive grounds, will be deemed a confession 
of guilt; and I look forward to the time when the 
universal opinion of civilization, having such a clear 
and certain basis for the formation of judgment, will 
visit upon the aggressor its swift and heavy con- 
demnation against which no nation may prevail. 

War cannot be outlawed by proclamation, or by 
resolution, or by mere agreement, or by mere force. 
War can be outlawed only by arraying the moral 
force of the civilized world in support of definite 
rules of conduct which exclude war, and by giving to 
that moral force institutians through which that 
force may be applied to specific cases of attempted 
violation. One of those necessary institutions is a 
court by whose judgment the great multitude who 
desire the peace of justice may know what is just. 

The question presented by the President’s message 
is really only a question of moral support. The 
amount of contribution towards the support of the 
Court, to be determined by our own Congress, would 
be negligible. We undertake to do nothing, and to 
give nobody authority or power to do anything to us. 
The question is merely whether we shall give our 
moral approval to the establishment of the same 
kind of court which our government has been urging 
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for a generation. It is less than three years since 
both political parties in the United States practi- 
cally agreed upon the American attitude, expressed 
by one of those parties, in its platform, in these words: 
stands for agreement among the nations 
to preserve the peace of the world. We believe that 
such an international association must be based 
upon international justice and must provide 
methods which shall maintain the rule of public 
right by the development of law and the decision 
of impartial courts.” 


Since that time the only proposal of any practical 
step towards giving effect to the belief expressed in 
the words which I have just quoted, is the proposal 
contained in this message of the President. No one 
has proposed any alternative method to give effect 
to that belief. 

Can it be that the people of the United States do 
not care whether or not anything is done to make it 
possible to outlaw war? 
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many of the causes of war before they rise to the 
threat of war. The sincere devotion to this principle 
has been traditional with our people. °It is not in itself 
a bone of contention. 

To join the international Court upon the terms 
proposed lies entirely within the confines of this 
principle, and the objections leveled against other 
principles and methods of action can not be justly 
leveled against it 

America can point with real pride to the accom- 
plishments of the last two years in the practical 
realization of this ideal of eliminating the causes of 
war. The greatest of these accomplishments was the 
Washington Arms Conference. The agreements 
reached at that Conference among the great naval 
powers effected a great reduction in naval armament. 
The treaties embodying those agreements have become 
effective among the nations most nearly concerned, 
and they have been of far more importance than is 
measured merely by their resultant reduction of 
expenditure, for they represent the cessation of naval 
rivalry between ourselves, Great Britain, and Japan— 
rivalry which if continued must have inevitably led 
to the perils of war within our generation. In addition 
to the elimination of this most menacing cause of war, 
agreements were set up at the Washington Conference 
in respect to the problems which were creating friction 
in the Pacific, not only in our relationships with Japar, 
but the relationships between Japan, China, and other 
nations touching upon the Pacific Ocean. There are 
no other major threats to our peace in this day. 

We have succeeded in other accomplishments in 
this same field. The conference held with the co- 
oneration of our government between the five Central 
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American States eliminated a multitude of frictions 
to such an extent that the peoples of these States have 
returned to a cordiality and a helpfulness in their 
mutual relationships which assures long peace. The 
causes of war have been eliminated from among 
them. Again there is in progress to-day the great 
conference in Santiago between the American States 
dealing with further definite steps that make for real 
peace and good will. 

The international Court is to deal in a judicial way 
with questions which arise under international treaties, 
and under established international law; to provide a 
place where judgment may be given on the merits of 
a great multitude of questions for the settlement of 
which there has hitherto been no process except nego- 
tiation or their reference to arbitration. And too 
often in the past, it has been this process of direct 
negotiation which, beginning calmly enough, has 
generated friction, friction in turn has led to distrust, 
distrust to hate, and finally hate has led to danger and 
sometimes to war. 

It was the first step of organized society that men 
of good will perceived that in issues between individ- 
uals, the process of direct negotiation contained 
inherent dangers of ultimate violence not only to the 
parties at issue, but involving others; and it was from 
instinctive forestalling of this violence that grew the 
law and our courts of many thousand years standing. 
Underlying all civil law is the essence of justice and 
the obvious objective of courts is to assure its admin- 
istration. The great body of law has been the slow 
growth of experience and enlightenment, centering 
around courts for its upbuilding. For while the courts 
deal with law and equity, yet in the multitude of 
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this Court, we subscribe to no compulsion whatever, 
Compulsion is in fact specifically excluded. We do 
not need to submit any case to the Court unless we 
feel like doing so at the time the case arises. No other 
nation can summon us into court except with our 
consent. The Court itself can not summon us in, nor 
in any manner or degree exert upon us any kind of 
compulsion, not even moral. Our proposal to enter 
the Court and the act of adhesion to it which President 
Harding has asked, is based upon the assumption 
that compulsion is not necessary for peoples of good 
will and a sense of justice. 

It is true that part of the other nations, in joining 
this Court, have joined it in a slightly stronger degree. 
These other nations have been moved either because 
they have greater faith in the processes of interna- 
tional cooperation than America is able to show in its 
present mood of distrust, or else because harsh suffer- 
ing has made them more fearful to the menace of war. 

But the adhesion which President Harding proposes 
to the international Court is strictly limited by care- 
fully drawn stipulations which will no doubt be fully 
considered by the Senate. All we do if we ratify 
President Harding’s proposal—all the promises we 
make—the only obligations we take are these and only 
these: We promise to pay a share of the running ex- 
penses of the Court, a matter less than $40,000 a year; 
and we promise to take part with forty-six other 
nations in the choosing of the judges. The judges are 
men of international reputation who sit nine years and 
are freed of all prejudices except to maintain principle 
and law. 

There is another section of opponents of President 
Harding’s proposal who condemn the idea, not because 
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they do not agree to its primary purpose and method, 
but solely because it was erected under the auspices 
of the League of Nations. But we are not by this act 
entering the League in any sense. The connection of 
the Court with the League is indeed remote. Its sole 
relationship is that the judges are elected as provided 
in its own Statute, not by the League but by the repre- 
sentatives of the nations to the League acting as an 
elective body for this purpose. It is this elective body 
that we join, not the League. 

To some people, the League is such anathema that 
even its many good acts are bad. Let us admit frankly 
that there are among our people many thousands, 
perhaps hundreds of thousands who, as regards the 
phrase “League of Nations,” are still under the tyranny 
of emotiogls associated with that phrase during the 
political controversy of the last four years. It is 
unhappily true that in such controversies a phrase 
is given an odium which disturbs the orderly march 
of entirely disassociated ideas. What they would 
willingly assent to as a thing standing by itself, they 
shrink from merely because it has association with a 
phrase. There are a few people who apparently 
maintain an open mind on interhational cooperation 
by rearrangement of their prejudices. The Court is 
already in existence. It is largely the handiwork of 
American thought and American hands. For us to 
insist upon its being torn down and reerected just 
because it was created by a conference called by the 
League (in which Americans took part) is one of the 
most unseemly suggestions of national selfishness 
that can be conceived. 

Another section of the opponents of President 
Harding’s proposal condemn it because it does not go 


143 








q ' —_ ~ — oe = ' “ “ is ~ m a iio ss i 
ern ll Oe ~ a a ie - ~ , + = & & > Ww L 2 : ~~ - * 5 
i & oOo gg OC = a oe oe Oe - : =“ ns S - a > @ to ey ee on 
AYO em & & & Sat we D> + ii ~ a & So SS ae oe oa + : 
1 rk = 7 SOs Fi 7 AoOomwmwa + Ysa S Oo . © my 
ih - - i « - f . ~ L = ont a = 0 oe i ew 
al t o . : > - v4 Es f a Lang - 4 a ome | som = f a == ~ cS om 
a +} a i FS - -= — = oo ee ee oe / — wa oO § 
oe ae is = = fe oc a & hws - ; : “are A 
~ @ : ¢ a oe Tao SSH = >SseS EC 
oo eR Bw > & ga) ee eee . = 2 a> ~ 5 & 5 eh a 
Som GC ome eam Of! YC ~ a © as Sm SS a, C ms aS 2. oe 
= re =~ 7 _ i i a - f 8 ) - a} = - — - — w J ‘ ton ~ 
s ud ; ~ i . = ‘ x a U - ohia a a. Z mS 
or. SS ae. as ye - > oO ' : “ a - Oo fe 
~ = oN : 1 = — — J - | cd (pm “ ss - + 1 ™ = sS > > _ 
- e! - = — ~ re — ¢ = SS - > ‘ - > = s 
ts DS - a che Es ‘oo ¢€ - ; eo a . = o 
San a wv 3 a ~~ ¢ a = ¢ ; . 8 Q Oo = oO Fy 
oo ff - = £ @ oe 6 ~ Of = ae oe Lu - “= en 
d ma ao a ee ee 5 = , > mh a a ee 
~ -—~ 3 — =O wa 4) wo me ; > 1 . = SS as = SS os = 
~ OOM = & : ~-~ wow = .  - S , ~~ 0 Os 5 w , 
O-as, = ww Y et za - 2 i oo = a = Si SE 
c i Y a ’ ~ ” Ge whe = = "ee - = f - - ~ ana - —— ed os 4 ~ Oo J 
= fm Tc - - - _ = bed ao _ L = a 5 = “= ~ = ~ 
2 * 8S 2 < om = ¢€ = S i- = 3 © =“ Se & & 6.3 f 
~ f oan at = _ a * aad a - a _ aad ~ - ws f = = ~ = = J = x 
a a ey ee ee . - Gg + = —_eo + & ~ a & 2 "Ss = = 
ox a 2 ae Sa w oS Oo a S&S who ‘ oe a 
¢ ~ ~ —_ > - = - _ ~ a = ~ j +. 
- See o—_ on a , f es rt ~ a - md - ~ --. “ yes 3 s == 1 5 
wo ba f = r 1. J e f " - a “ ” - ~ ? ’ * ¥ wi > j 
f 28 — -- - _-— oa ~~ .. => oa ~ = > - - - 
— ‘ _ ~a _ r i . a = a | io 3 ‘ ‘ ~ ~ 3 C es : 
a an ee ee hon Se o AS Ome O ay of ses j 
~ e -~ - 40 ‘ = oped = ‘ od ~ oN ~ ~ * D 1 - oS 8 , 4 z ean S 
4 “' 2 f = : r 4) = ot , 3 ae ~~ a 5 — ee ; - 1 = e e! 
; = 7 3 = = a € > « oS a ae oe ~ oom - 
~ 1 - Th / . S to ; a - ) ~ x Ps ~ = y ~ , ; 
of Ds : ai ‘ ' . f cw 2 ee a YT 
— af f - = =~ ao a ns = - o _— 
~ =~ > : Ys ‘ a 4 ~ ~ . % - + 
~ oe = J - ¢ = 5 = r + = . oe 
_ ev — _ 7 _ . jae 
a f i ~ “s = C . £ - = oo pet 
/ . / a s — - * = - 
x ce - Yi s a a = st 
™ > “S f J is -— L u : 7 ; 






Culd 
must 
ISTVIT 
as} 
mar 
{ 
ie 
] 
f 
i 
} T 


n 
i 
Cil 
{ 
1 
Ww! 
} 
1) 
1O ¢ 
re 
ne 
reé 
} 


rt 
{ é 
1 
t | » 
Lit 


r Pro: r 


gress in the 
en and women of 





vori | 


Te 
nign 
> » - ’ . a4 . | 
B it hho le SS must 1ts real 
' ' nd women wt 
len ana women W st 
< pre pe n are cle | 
x ] ‘ ; . 
‘ 4 il | j ¢ WIT nN 
1 ivesmansnip. 
! 1 ia 
re ici essen i SteT 
1] 
. il real react al 
' . : : 
good will through th 
1 
I one yf he ore 
11 
Cl wri ne to 1 
id the loss life 
cat macnine! ol 
] . ' 
1 Commerce up 
ci. ¢ nnot ind s ( 
' 
{ nhdet is 
; ] . 
»4 i ul if ‘ee, V¢ { i 
] 
( I Clicl tT} v ¢ ( 
f on tht foe 
i i ii LLL0LIS OL LIOTII 
Ot tlamine al anarcny 
) inv countmes i 
. ; 
( sta ards or tiv 
yilit of a future 
O Warrant al 
mi n as idealists 
£ 41 j ‘ 
Ol the road to pr 








IX 


THE ORGANIZATION OF THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE ' 


By JoHN BAssETT Moore 
sor of International Law at Columbia University, and a 


Judge of the Permanent Court of International Justice 


,u 


In order to estimate the precise significance of the 
addition of the Permanent Court of International 
Justice to the previously existing agencies for the 
peaceful settiement of international differences, it is 
necessary to know something not only of its consti- 
tution, rules and personnel, but also of its ante- 
cedents. 

The amicable methods of settling international 
disputes are negotiation, good offices, mediation, and 
arbitration. Negotiation, which represents the ordi- 
nary process of diplomacy, we have always with us. 
Good offices and mediation, although essentially 
diplomatic, involve the interposition of a common 
friend and adviser, who, if he only uses “good offices,” 
may even serve merely as a channel of communication, 
but who, if he acts as a “mediator,” is supposed to give 
his counsel to the parties and to propose terms of 
settlement. On the other hand, arbitration is and 
always has been considered in international law as a 
judicial process. While the mediator recommends, it 
is the function of the arbitrator to decide. The term 
arbitration has been applied to the judicial process in 
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international relations because, in the absence of a 
tribunal with a fixed personnel, it remained for the 
parties in each case to choose the judges who were to 
decide the dispute. 

The determination of international controversies 
by arbitration runs back to a very early time. It was 
extensively practiced among the Greeks, with much 
definiteness and precision, and with an intelligent 
understanding of its essentially judicial character. 
Its employment naturally increased with the con- 
tinuance of a state of peace. With the recurrence of 
wars and the incidental suspension of peaceful pro- 
cesses, the practice of arbitration would temporarily 
disappear. During the sixteenth and seventeenth 
centuries, because of the warlike conditions which so 
persistently prevailed, we find only slight traces of it. 
lts effective resuscitation in comparatively recent 
times may be said to have begun with the treaty 
between Great Britain and the United States of 
November 19, 1794, commonly called in the United 
States the Jay Treaty, which provided for three 
distinct arbitrations, one of which may be rated among 
the most important ever held. During the nineteenth 
century the resort to international arbitration became 
more and more frequent. Especially was this the 
case after the settlement of the grave controversy 
between the United States and Great Britain, growing 
out of the so-called Alabama Claims, by the tribunal 
at Geneva in 1872. 

The increase in the practice of international arbitra- 
tion gave rise to efforts to bring about the conclusion of 
general treaties of arbitration between particular 
countries; but we may at once say that the highest 


achievement in the nineteenth century in the direction 
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of creating a permanent plan for the peaceful disposi- 
tion of international controversies was the conclusion 
at The Hague on July 29, 1899, of the treaty officially 
styled the “Convention for the Pacific Settlement of 
International Disputes.” This convention, which was 
renewed in 1907 and is still in force, represented an 
advance in three distinct particulars, in that it (1) 
enjoined and regulated the employment of mediation; 
(2) provided for the appointment, when occasion 
should arise, of international commissions of inquiry 
to investigate and report upon controverted facts; and 
(3) established the constitution and procedure of the 
tribunal called the “Permanent Court of Arbitration,” 
whose seat is at The Hague. It was stipulated that 
this tribunal should be “accessible at all times and 
operating.” It is also to be observed that the conven- 
tion expressly declared that the object of international 
arbitration, which the tribunal was to administer, 
was “the settlement of differences between States by 
judges of their own choice, and on the basis of respect 
for law.” 

Of the Permanent Court of Arbitration I have 
naught to say but in commendation. The Permanent 
Court of International Justice, whose seat is also at 
The Hague, does not supersede it, but is, as its charter 
expressly declares, “in addition” to the older tribunal. 
But the Permanent Court of Arbitration is not a court 
in the ordinary sense. Under its conventional con- 
stitution, each signatory power may appoint four 
persons, who are called members of the court. They 
are appointed for six years, and may be reappointed. 
There are now upwards of one hundred and twenty of 
them, but they do not constitute an actual tribunal 
for the trial of cases. They form, on the contrary, a 
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panel, or eligible list, from which, when a case is 
submitted, arbitrators, usually not exceeding five in 
number, are specially chosen to hear and determine the 
controversy. A majority of the judges of the Perman- 
ent Court of International Justice are, I may here 
remark, also members of the older tribunal. 

Nevertheless, the Permanent Court of Arbitration, 
although its establishment was widely acclaimed as a 
millenial augury, failed to meet the expectations 
which many had indulged. Its inability to prevent the 
recurrence of war was soon demonstrated. But, 
wholly apart from this debatable test, it failed to 
satisfy the desires of many persons not only because it 
was not an actual trial court, but also because the 
treaty under which it was constituted did not make 
the resort to arbitration obligatory. While it was 
argued that an actual court, with a fixed personnel, 
would afford greater certainty and continuity in the 
application of legal principles and contribute more to 
their systematic development, it was also maintained 
that submission to the court’s jurisdiction could be 
assured only by an express and definite international 
obligation. 

The Convention for the Pacific Settlement of 
International Disputes, although it does not in terms 
make arbitration obligatory in any case, excepts 
nothing from the scope of arbitration, thus leaving 
the parties free to apply the process to any and every 
question for the solution of which they may see fit 
to employ it, without discouraging in advance its 
application to any class of questions or furnishing a 
ready excuse for avoiding the resort to it. But, with 


a view to make the process obligatory, an agitation 


was begun for the conclusion of supplementary 
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treaties, and as a model there was taken the treaty 
between France and Great Britain of October 14, 1903, 
which provided for the reference to the Permanent 
Court of Arbitration of differences “of a legal nature, 
or relating to the interpretation of treaties, 
provided, nevertheless, that they do not affect the 
vital interests, the independence or the honor of the 
two contracting States, and do not concern the 
interests of third parties.” Of this clause, which was 
supposed to create an obligation, the most striking 
part is that which specifies the general and sweeping 
exceptions, the nullifying effect of which can be 
appreciated only when we reflect upon the fact that 
they qualify and limit, not a general obligation to 
submit all differences, but only an obligation to sub- 
mit differences “of a legal nature or relating to the 
interpretation of treaties,” which had previously been 
regarded as intrinsically suitable for arbitration. On 
this basis, faulty as it was, many treaties were, un- 
fortunately, concluded. 

In 1907 the United States presented to the Second 
Peace Conference at The Hague a proposal for the 
establishment of a permanent court, with a determinate 
personnel, to be styled “The Court of Arbitral Justice,” 
but the proposal was postponed because of the difh- 
culty in providing a method for the selection of the rel- 
atively small number of judges from the actually large 
number of countries forming the court’s constituency. 

By Article 13 of the Covenant of the League ot Na- 
tions the members of the League agree that, whenever 
any disputeshall arise between them which they“recog- 
nize to be suitable for submission to arbitration and 
which cannot be satisfactorily settled by diplomacy,” 
they will “submit the whole subject-matter to arbi- 
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tration.” The Article then designates, as among the 
disputes “generally suitable” for arbitration, those 
concerning (1) the interpretation of a treaty; (2) any 
question of international law; (3) the existence of any 
fact which, if established, would constitute a breach 
of an international obligation; or (4) the nature or 
extent of the reparation to be made for the breach of an 
international obligation. Such disputes, it is provided, 
may be tried by a court agreed on by the parties or 
stipulated in any convention between them. By 
Article 14, however, it was provided that the Council 
of the League should prepare “plans for the establish- 
ment of a Permanent Court of International Justice,” 
to hear and determine 


“ 


which should be competent 
any dispute of an international character which the 
parties thereto submit to it.”. The Court, so the 
Article runs, “may also give an advisory opinion upon 
any dispute or question referred to it by the Council 
or by the Assembly.” 

For the purpose of carrying out this mandate, the 
Council appointed an international committee, known 
as the Advisory Committee of Jurists, one of whose 
members was Mr. Elihu Root. This committee sat at 
The Hague in June and July, 1920, and formulated a 
plan by which (Article 34), as it was reported to the 
Council, the Court was, as between Members of the 
League, to have, without any special convention or 
agreement, jurisdiction of cases ot a “legal nature” 
falling within the four categories above enumerated, 
as well as of the interpretation of sentences passed by 
the Court itself ;and by which, in the event of a dispute 
as to whether a case came within any ot the specified 
categories, such dispute was to be settled by the de- 
cision of the Court 
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When this plan was presented to the Council, 
objection was made to the jurisdictional clause on the 
ground that it in effect amended the Covenant, in 
that it substituted the decision of the Permanent 
Court for the free choice which the Covenant allowed 
to the parties between laying their dispute before that 
Court, or before another international tribunal, 
or before the Council. In the end this objection was 
sustained; and by the Statute for the establishment 
of the Permanent Court, as approved by the Assembly 
of the League of Nations on December 13, 1920, it is 
stipulated (Article 36) that the jurisdiction of the Court 
“comprises all cases which the parties refer to it and 
all matters specially provided for in treaties and 
conventions in force.” The advocates, however, of a 
broader, more definite and more exacting obligation 
were not wholly defeated; since the Statute further 
provides that any power may, either when ratifying 
the Statute or at a later moment, declare that it 
recognizes as obligatory, tpso facto and without any 
special agreement, as regards any other power accept- 
ing the same obligation, the jurisdiction of the Court 
in all or any of the four legal categories above enumer- 
ated; that such declaration may be made uncondition- 
ally, or on condition of reciprocity, or for a certain 
time; and that any dispute as to whether the Court has 
jurisdiction shall be determined by the Court itself. 
Such a declaration had, prior to November last, 
been signed by eighteen States, but the signatories 
do not include any of the great powers. 

The entire plan reported by the Advisory Com- 
mittee was, before its submission to the Assembly, 
considered by the Council at sessions held at San 


Sebastian and at Brussels. In the Assembly, where it 
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was referred to a committee composed of representa- 
tives of all the Members of the League, it was first 
examined by a sub-committee of jurists. It was then 
passed upon by the full committee. In all these stages 
amendments were made, some of which, like that 
relating to obligatory jurisdiction, were substantial 
and important. The main structure was, however, 
retained; and the Court, as constituted, accordingly 
consists of fifteen “members,” composed of eleven 
judges, called “ordinary judges,” and four deputy- 
judges. Byexpress provision of the Statute (Article 25), 
the eleven judges constitute the “full Court” for active 
purposes. In case they cannot all be present, deputies 
are to sit as judges in place of the absentees; but, 
if eleven judges are not available, nine may constitute 
a quorum. 

The full Court is required to sit, except where it is 
expressly provided otherwise. But the Statute does so 
expressly provide in three classes of cases: 

1. In cases under the Labor Clauses of the Treaty 
of Versailles (Part XIII) and of the other Peace 
Treaties, the Court is required to appoint every three 
years a special chamber of five judges, by which, 
instead of by the full Court, the case is, if the parties 
so demand, to be heard and determined. In all labor 
cases, whether determined by the full Court or by the 
special chamber, the judges are to be assisted by four 
technical assessors, who sit in an advisory capacity 
but do not vote. 

2. In cases relating to transit and communications, 
particularly under Part XII (Ports, Waterways and 
Railways) of the Treaty of Versailles, and the cor- 
responding parts of the other Peace Treaties, pro- 
vision is made for the appointment of a similar special 
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chamber, working under similar conditions and with 
similar procedure. 

These special chambers may, with the consent of 
the parties to the dispute, sit elsewhere than at The 
Hague. 

3. The Court is to form annually a chamber of 
three judges, who may, at the requesting of the 
disputants, hear and determine cases by summary 
procedure. 

The difficulty regarding the election of judges was 
overcome by a provision, suggested by Mr. Root, 
that they should be chosen by the concurrent vote of 
the Council and the Assembly, acting separately, from 
a list of candidates nominated by the various national 
groups of members of the Permanent Court of Arbitra- 
tion. It resulted that, although the United States 
group presented no names, there were eighty-nine 
nominees. Four of these declined to be considered as 
candidates. The election began on September 14, 1921, 
and was completed within three days. 

The eleven judges thus elected are, in order of 
birth, as follows: Viscount Robert Bannatyne Finlay 
July 11, 1842), Great Britain; B. C. J. Loder 
(September 13, 1849), Holland; Ruy Barbosa (Nov- 
ember 5, 1849), Brazil; D. J. Nyholm (June 21, 
1858), Denmark; Charles André Weiss (September 30, 
1858), France; J. B. Moore (December 3, 1860), United 
States; Antonio Sanchez de Bustamante (April 13, 
1865), Cuba; Rafael Altamira (February 10, 1866), 
Spain; Yorozu Oda (July 4, 1868), Japan; Dionisio 
Anzilotti (February 20, 1869), Italy; Max Huber 
(December 28, 1874), Switzerland. The four deputies, 
whose precise dates of birth I do not happen to have at 
hand, are, in the order of age, as follows: Michailo 


[154] 





A 





as S 





389 


Yovanovitch, Serb-Croat-Slovene State; F. V. N. 
Beichmann, Norway; Demetre Negulesco, Roumania; 
Chung-Hui Wang, China. ; 

Lord Finlay, although the oldest member of the 
Court, might, if judged by his vigor and the alertness of 
his faculties, be regarded as still in the prime of life. 
He holds at the bar of his own country the highest 
rank. From 1900 to 1905 he was Attorney General, 
while from I915 to 1919 he was Lord Chancellor. 
He is also a member of the Permanent Court of 
Arbitration, before which, in 1910, he represented his 
government in the celebrated case of the North 
Atlantic Fisheries, which was then finally determined. 

Mr. Loder, besides having sat in the supreme court 
of the Netherlands, has been active in various inter- 
national bodies, being one of the founders of the 
International Maritime Committee, in 1896, and a 
participant in the international conferences on 
maritime law at Brussels in 1905, 1909 and 1910. He 
was adelegate to theconference held at Paris in March, 
1919, to discuss the plan of a League of Nations; was 
president of the Conference of Neutrals held at The 
Hague in 1920 for the purpose of drawing up a plan for 
the Permanent Court of International Justice, and was 
a member of the Advisory Committee of Jurists, 
by which the first draft of the actual plan was 
drawn up. 

Mr. Ruy Barbosa is one of the most eminent of 
Brazilian lawyers and statesmen. He was Minister of 
Finance and Vice-President of the provisional govern- 
ment when the transition took place in Brazil from a 
monarchy to a republic, and was one of the principal 
authors of the plan of a constitution for the republic 
presented to the constituent assembly. He was one of 
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the most active members of the Second Peace Con- 
ference at The Hague in 1907. 

Mr. Nyholm, who is an honorary member of the 
Council of State of Denmark, and a member of the 
Permanent Court of Arbitration, has since 1897 been 
a member of the International Mixed Court at Cairo, 
of which he has been Vice-President since 1916, 

Mr. Weiss, who is a member of the Institute of 
France, is jurisconsult to the Ministry of Foreign 
Affairs, and a member of the Permanent Court of 
Arbitration. He is professor of private international 
law at the University of Paris, and is a distinguished 
writer on that subject. 

Mr. de Bustamante, who was educated for the bar 
at Havana and at Madrid, was, almost at the begin- 
ning of his professional career, appointed to the chair 
of international law at the University of Havana, 
which he still holds. He also is president of the 
Institut de Droit International. He is a member of the 
Permanent Court of Arbitration. Eminent as a 
practitioner, he is dean of the Havana bar. He has 
held with distinction various public positions, and is 
the author of numerous legal works of recognized 
value. 

Mr. Altamira, who is a member of the senate of 
Spain, is protessor of the history of political and civil 
institutions of America at the University of Madrid. 
He is a member of the Spanish Royal Academy of 
Moral and Political Sciences, a corresponding member 
of the Institute of France, and president of the Ibero- 
American Institute of Comparative Law. He was a 
member of the Advisory Committee of Jurists. 

Mr. Oda is professor of international law at the 
University of Kyoto, of which he is also rector. Heisa 
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member of the Academy of Japan, and is the author 
of numerous works on the usages, manners and laws 
of China and Formosa, where he spent many years. 

Mr. Anzilotti is professor of international law at the 
University of Rome, is jurisconsult to the Italian 
Ministry of Foreign Affairs, and is an author and 
editor of high repute. He is a member of the Institute 
of International Law and of various other scientific 
societies. He is a member of the Permanent Court of 
Arbitration. 

Mr. Huber is honorary professor of international 
law and of public law at the University of Zurich, 
and is jurisconsult to the Swiss Government in matters 
of foreign affairs. He was a delegate to the Second 
Peace Conference at The Hague in 1907, and also to 
the Peace Conference at Paris in 1919. He is an 
author of eminence, and a man of exceptional learning 
and intelligence. 

Mr. Yovanovitch, the eldest of the four deputy- 
judges, is president of the court of cassation of 
Servia, and was formerly Minister of Justice of that 
country. He is an authority on the history of Slav 
law, and is the author of numerous legal works. 

Mr. Beichmann is president of the court of appeals 
of Trondhjem, Norway, is vice-president of the 
Institut de Droit International, and is a member of the 
Permanent Court of Arbitration. He has lately served 
as president of an arbitral commission dealing with 
certain matters in Morocco. 

Mr. Negulesco has been a professor at the Uni- 
versity of Bucharest since 1901, and is the author of 
numerous legal works. He represents Roumania in 
the League of Nations, and was a member of the 
committee of the Assembly which revised the draft 
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of the Statute as prepared by the Advisory Committee 
of Jurists. 

The fourth deputy-judge, Mr. Wang, was Minister 
of Foreign Affairs of the provisional government of 
China at Nanking. He was also Minister of Justice in 
the first republican cabinet, and was formerly presi- 
dent of the committee on the codification of the laws of 
China. He perhaps is best known in the United 
States by his admirable translation into English of the 
German civil code. 

For a sketch of himself, the present writer would 
refer to “Who’s Who.” In this relation, however, it 
may be useful to explain how, although the United 
States is not a member of the League of Nations, 
he, a citizen of the United States, came to be chosen 
as a judge of the present Court. The explanation is 
found in the fact that the judges are not elected and 
that they do not sit as citizens or representatives of 
any particular country. As far as human nature will 
permit, they are expected to decide impartially be- 
tween all countries, without favor or antipathy to any. 
To this end the Statute provides that the Court “shall 
be composed of a body of independent judges, elected 
regardless of their nationality.” On the other hand, 
the election of more than one judge of any particular 
nationality is forbidden. The only personal conditions 
prescribed are (1) that they shall be of “high moral 
character;” and (2) that they shall have “the quali- 
fications required in their respective countries” for 
“the highest judicial offices,” or be “jurisconsults of 
recognized competence in international law.” But the 
Statute also admonishes the electors that the Court as 
a whole should “represent the main forms of civiliza- 
tion and the principal legal systems of the world.” 
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In view of this provision, it is not strange that the bar 
of the United States was not passed over. 

It may, however, be observed that the circumstance 
that a judge may happen to be of the same nationality 
as one of the parties to a suit does not disqualify him 
from sitting. This question was very fully considered 
in the formulation of the Statute, with the result that 
the conclusion was reached that, in order to assure 
the full and equal representation of national points 
of view, if there should be a national of one of the 
parties sitting as a judge, the other party should be 
permitted to choose a judge of its own nationality. 
In the special chambers for labor and transit cases, 
consisting of only five judges, the judge so chosen is to 
take the place of one of the other judges, in order that 
the number may not be increased (Statute, Articles 
26, 27; Rules, Article 15); but, in the case of the full 
Court the judges chosen on account of their nation- 
ality are added, so that the full Court may in such 
case sit with a number of judges exceeding eleven. 
Statute, Article 31; Rules, Article 4.) The provisions 
for national representation do not apply to the 
chamber for summary procedure. (Rules, Article 15, 
paragraph 2.) 

In connection with the election of a citizen of 
the United States as a judge of the Court, there is 
another and very important phase which should not be 
overlooked. In the resolution by which the Assembly 
unanimously gave its approval to the Statute, it is 
expressly declared that the Court, when organized, 
shall sit in all disputes between Members of the 
League as well as in disputes between other States to 
which the Court is, by the terms of the Statute, open. 
Among those other States is the United States. The 
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resolution furthermore provides that the Protocol, by 
which the Statute is accepted, may be signed by all 
States mentioned in the Annex to the Covenant. It 
thus appears that all those States, among which again 
is the United States, may accept and support, as well 
as use, the Court, even though they may not have 
accepted the political responsibilities of the League. 
When a non-member State, without having become a 
party to the Statute, is a party to a suit, it is left to 
the Court to fix the amount which such State shall 
contribute toward the expenses. 

The members of the Court are elected for nine years, 
and may be reelected; but, where a person is chosen to 
hill a vacancy, he holds office only for the remainder of 
the unexpired term. It thus results that there must be 
an election of the whole Court every nine years, 
While this part of the plan may be regarded as an 
element of instability, it was deliberately adopted 
after full consideration. 

The compensation of the members of the Court is 
regulated by the Statute, and is expressed in Dutch 
florins. The judges each receive an annual salary of 
15,000 florins, which, at the normal rate of exchange, 
is equivalent to $6,030. The president of the Court, 
who is required to live at The Hague, receives in 
addition a flat special allowance of 45,000 florins. 
The additional pay of the other judges, apart from the 
refund of traveling expenses and an allowance of 
50 florins a day for living expenses while at The 
Hague, depends on service, and is in the form of a 
duty-allowance, which is fixed at 100 florins a day, 
except in the case of the vice-president, who receives 
150 florins a day. The duty-allowance is limited, 
however, to a maximum of 20,000 florins a year in the 
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case of the judges, and of 30,000 florins in the case of 
the vice-president. The maximum can thus be attained 
only if the sittings of the Court during the year 
amount to 200 days. If the Court sits longer, there is 
no further pay. A very substantial reason for these 
financial provisions will be seen in the fact that the 
judges are not permitted to exercise “any political or 
administrative function,” or to “act as agent, counsel 
or advocate in any case of an international nature.” 
Tnese inhibitions are applicable to deputy-judges 
only when they are actually sitting and as regards 
cases in which they sit. Consequently, the deputy- 
judges are not provided with salaries, but, if called on 
for service, are to receive, in addition to their traveling 
expenses and the allowance of 50 florins a day for 
living expenses at The Hague, a duty-allowance of 150 
florins a day, which is limited to a maximum of 
30,000 florins in any one year. 

The Court must, by the terms of the Statute 
Article 23), hold in each year at least one session, 
which, unless the rules of the Court otherwise provide, 
must begin on the fifteenth of June, and must continue 
until the cases on the list are disposed of. The first 
regular session of the Court will open on June 15, 1922. 
The President, however, may summon an extraordi- 
nary session whenever necessary. 

Each member of the Court is required, before 
taking up his duties, to make a solemn declaration in 
open court that he will exercise his powers impartially 
and conscientiously. The members, when engaged in 
the business of the Court, enjoy diplomatic privileges 
and immunities. 

The official languages of the Court are French and 
English, but the Court may, at the request of the 
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parties, authorize another language to be used. The 
parties are to be represented by agents and, as in the 
case of ordinary courts, may have the assistance of 
counsel or advocates. Proceedings are both written 
and oral. This applies to the testimony of witnesses, 
Hearings are to be public, unless the Court shall 
otherwise decide, or unless the parties demand that 
the public be not admitted. Minutes must be kept 
of all hearings. 

All questions are to be decided by a majority of the 
ges present at the hearing. and in the event of an 


judg 
even division, the president or his deputy is to havea 
casting vote. 

Every judgment is required to state the reasons on 
which it is based and to contain the names of the 
judges who have taken part in it. If the judgment is 
not unanimous, dissenting judges are entitled to 
deliver separa 
open court, after due notice to the agents of the parties. 


te opinions. Judgments must be read in 


If the meaning or scope of the judgment is disputed, 
the Court, on the request of any party, is to construe 

Applications for revision may be made only on the 
ground of the discovery of some decisive fact which, 
when the judgment was rendered, was unknown to the 
Court and also to the party claiming revision. But no 
application is allowed if the want of knowledge was 
due to negligence. The Court frames its own rules of 
procedure, both regular and summary. 

The Court held its first meeting at The Hague on 
January 30, 1922. The session was called for purposes 
of organization. There were present nine judges and 
two deputy-judges, the two deputies, Messrs. Yovano- 
vitch and Beichmann, having been called by the 
Secretariat-General of the League of Nations, in the 
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order apparently indicated by the Statute, to take the 
places of two judges, Messrs. Ruy Barbosa and de 
Bustamante, who were absent for reasons of health 
and climate. But as the session was only preliminary, 
and no statutory list (Statute, Article 15), laying down 
the order in which the deputies should be called, had 
been prepared, the Court, by a majority vote, decided 
to invite the two remaining deputies, Messrs. Negul- 
esco and Wang, to attend. Mr. Negulesco duly ap- 
peared, but Mr. Wang, who was not in Europe, was 
unable to be present. 

The first business transacted was the election of 
officers. Mr. Loder, who resides at The Hague, was 
elected president of the Court, and Mr. Weiss vice- 
president. Mr. A. Hammarskjéld, of Sweden, who 
had been deeply interested and usefully active in the 
establishment of the Court, was chosen as registrar 
or clerk. The formal opening took place at the Peace 
Palace on Wednesday, February 15, in the presence 
of a distinguished assemblage, including the Queen 
and other members of the Dutch Government, and 
representatives of other governments and of the 
League of Nations. 

After the formal opening, the Court proceeded to 
the formulation of rules of procedure, which were fin- 
ally adopted on the twenty-fourth of March. Among 
the questions to which the performance of this task 
gave rise, none was more debated than that as to 
the extent to which the records of the Court should be 
open to inspection or should be kept secret. This 
question was raised by Article 62 of the Statute, which 
authorizes a government to ask permission to intervene 
as a third party, if it considers that it has an interest of 
a legal nature which may be affected by the decision 
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in the case. In order that a government may know 
whether it has such an interest in the litigation, it 
must know what the ligitation comprehends, and to 
this an acquaintance with the contents of the docu- 
ments evidently would be helpful and might be essen- 
tial. The question proved, however, to be very diffi- 
cult of solution, the view being strongly urged that an 
apprehension that third powers, and especially the 
larger powers, might abuse their privileges, would 
deter governments from coming to the Court. In the 
end a rule was adopted, under which the Court, or, 
if it is not sitting, the president, may, after hearing 
the parties, order the registrar to permit the in- 
spection of the cases and counter-cases. (Rule 38.) 
Much comment had been made upon the fact that 
none of the great powers has accepted the obligatory 
principle of jurisdiction. Perhaps it may be hoped 
that the right of intervention given by the Statute 
may prove to be a means of inducing governments, 
be they great or small, to come before the Court, thus 
showing their confidence in it and enlarging its op- 
portunities to perform a service for the world. 
Another question very fully discussed was that of 
the giving of advisory opinions, which obviously is 
not a judicial function. The Statute, as adopted by 
the Assembly of the League, does not directly mention 
advisory opinions; but the Court, after careful con- 
sideration, reached the conclusion that there were 
certain clauses of the Statute which by implication in- 
corporated the provision in Article 14 of the Covenant 
on that subject. It was therefore decided that, while 
the Court would not be justified in taking the position 
that it would not in any case give an advisory opinion, 
it remained with the Court to determine whether it 
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would in a particular case, considering the nature of 
the question submitted, give such an opinion. The rules 
adopted by the Court (Articles 71-74) are based on 
this view. They assimilate the process as far as pos- 
sible to a judicial proceeding, and exclude any sup- 
position that advisory opinions may be rendered in a 
diplomatic sense and without publicity. 

One of the most serious questions, and in some re- 
spects the most serious, which the Court was required 
to determine was that of the position and functions 
of the deputy-judges. At one time there appeared 
to be much support for the view that the deputy- 
judges were, as “members” of the Court, essential 
participants in all functions not strictly judicial, 
such as the election of officers, the making of rules, 
and the giving of advisory opinions. These “non- 
judicial” functions were, it was urged, to be performed 
by all the “members” of the Court in “general as- 
sembly.” 

An examination of the antecedents disclosed the 
fact that this contention was related to a conception 
of the Court which was fully considered in the formu- 
lation of the Statute. It appeared that there were at 
the outset two views as to what the functions of the 
“supplementary” or “deputy” judges should be. Ac- 
cording to one view, the deputy-judges were to act 
only as substitutes for absent judges. This view pre- 
vailed. The other view was bound up with a con- 
ception of the Court that failed. According to this 
conception, all the judges were to reside at the seat of 
the Court. They were also to receive liberal salaries 
in order that they might give up all other occupations. 
The deputy-judges were to be subject to the same con- 
ditions, and were to receive the same salaries. Their 
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continuous presence at The Hague would, it was 
argued, be highly desirable, if not necessary, in order 
that they might “saturate themselves with the spirit 
of international justice evolved by the Court,” and, 
as “young judges,” designed to recruit its working 
force, be in training for its work. As against this con- 
ception, it was argued that it would be contrary to 
common sense to give the same rate of pay to those 
who did the actual work and to those who came simply 
to learn, and that it would also create “an impossible 
situation for the regular judges to be continually 
surrounded by student judges, even when considering 
their judgments.” In the adoption of the Statute, the 
conception of the Court as a body continuously 
resident at The Hague completely disappeared, and 
the difference between the ordinary judges and the 
deputy-judges was clearly marked. This was done not 
only by the decision to pay the deputy-judges only a 
duty-allowance, but also by permitting them to act 
as counsel in any international case in which they are 
not “called upon to exercise their functions on the 
Court,” as well as to exercise “political or adminis- 
trative” functions “except when performing their 
duties on the Court.” (Statute, Articles 16, 17.) The 
judges, so long as they remain members of the Court, 
are, as we have seen, forbidden to act as counsel 
“in any case of an international nature” or to exercise 
“any political or administrative function.” It was 
held that the political function exercised by Viscount 
Finlay as a member of the House of Lords, and by 
Mr. Altamira as a senator, did not fall within this 
inhibition, the Court interpreting the phrase “political 
or administrative” to refer to a function in the ex- 
ercise of which the holder is subject to the direction 
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and control of government, and is thus deprived of 
independence of judgment and of action. The fact 
that the deputy-judges are required to withdraw from 
or to suspend the exercise of such functions only when 
actually performing their duties on the Court clearly 
demonstrates that their active participation in the 
work of the Court was to be only occasional. In 
consideration of this fact, their ordinary activities, 
whether professional or governmental, were circum- 
scribed as little as possible. 

The only case in which, under the Rules, all the 
members, both the judges and the deputies, are to be 
summoned is in the application of Article 18 of the 
Statute, which provides that “a member of the Court 
cannot be dismissed unless, in the unanimous opinion 
of the other members, he has ceased to fulfil the 
required conditions.” This article was held to apply 
to deputy-judges as well as to judges, since, unless 
it was so interpreted, no provision was made for the 
removal of the former. The Rules therefore provide 
(Article 6) that, where Article 18 of the Statute is in- 
voked, “the president, or if necessary the vice-presi- 
dent, shall convene the judges and deputy-judges.” The 
member affected is to be allowed to furnish expla- 
nations, and, when he has done so, the question of his 
removal is to be discussed anda vote taken, the member 
in question not being present. In accordance with the 
provisions of the Statute, the notification to the 
Secretary-General of the League of Nations of the 
unanimous opinion that the member has ceased to 
fulfil the required conditions makes the place vacant. 

As the statement was widely published that the 
members of the Court, when engaged in the discharge 
of their duties, were to wear black velvet robes, 
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lined with black silk and with collars trimmed with 
ermine, and also black velvet birettas, it is proper to 
state that the only robe that they have worn, or are to 
wear, is one of black silk, with black velvet facing, 
which can hardly be distinguished from the academic 
gown commonly worn in the United States. It 
differs little from the robes worn by the justices of the 
Supreme Court of the United States or of the higher 
courts in the State of New York. When we consider 
the divergent views that prevail in different countries 
as to what dress is proper on ceremonial occasions, we 
may be justified in thinking that, in the case of an 
international body, a plain and uniform dress may 
tend both to simplicity and to the avoidance of shocks 
to regional conceptions of propriety. Perhaps we 
have all known persons who, while avowedly opposed 
to any kind of official dress, saw no inconsistency in 
wearing, on every available occasion, all the orders 
and decorations of which they may have been the 
recipients, and who would feel no sense of impropriety 
in appearing during the day in a “full-dress” costume 
regarded in the United States and in certain other 
countries as being exclusively appropriate to the even- 
ing. There are countries classed as very democratic 
in which such dress is expected on formal occasions, 
without regard to the hour. The robe adopted by the 
Permanent Court is to be worn only on the bench. 
On other occasions the judges are to wear what they 
may individually deem to be appropriate. 

The Statute provides (Article 38) that the Court, in 
rendering its decisions, shall apply (1) “international 
conventions, whether general or particular, establishing 
rules expressly recognized by the contesting States;” 


(2) “international custom, as evidence of a general 
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practice accepted as law;” (3) “the general principles 
of law recognized by civilized nations;” and, (4) “sub- 
ject to the provisions of Article 59, judicial decisions 
and the teachings of the most highly qualified publi- 
cists of the various nations, as subsidiary means for 
the determination of rules of law.” The Statute adds 
that “this provision shall not prejudice the power of 
the Court to decide a case ex aequo ei bono, if the 
| parties agree thereto.” In explanation of the fourti 

clause above quoted, it may be said that Article 59 of 

the Statute provides that “the decision of the Court has 

no binding force except between the parties” and in 
respect of the “particular case” in which the decision is 
rendered. So far as the foregoing clauses lay down 
rules of decision, they perhaps may be regarded as 
only embodying what is usually laid down in elemen- 


tary works. The qualification of the fourth clause, by 
subjecting it to the provisions of Article 59, is perhaps 
not so serious as might be supposed, since a certain 
weight is inevitably given to judicial decisions in all 
countries, whether they professedly accept or pro- 
fessedly reject the principle of stare decisis as an 
obligatory rule. It has been suggested that the pro- 
vision that the Court may decide a case “ex aequo et 
bono, if the parties agree thereto,” gives countenance 
to the supposition that the Court has been invested 


} with extra-judicial functions. It has, on the other 
hand, been surmised that, as a decision by a judicial 
magistrate ex aequo et bono is not inherently either 
extra-judicial or non-judicial, the design may have 
been merely to assure the ordinary application of 

legal rules. As there is no precise and all-inclusive 

} general agreement as to what are in a strict sense 


rules of law, and as there often is room, in the domain 
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of private as well as of public law, for wide differences 
of opinion as to whether judges may not have been in- 
fluenced in a decision by considerations of what they 
conceived to be just and good, it may be admitted 
the precise meaning and effect of the clause remain to 
be determined by the Court. Meanwhile, it may be 
hoped that the apprehension, which has sometimes 
been expressed, that a disappointed litigant possibly 
might seek in the clause a colorable excuse for de- 
clining to abide by an adverse judgment, by alleging 
that the Court had decided the case ex aequo et bono 
without obtaining the parties’ consent, may prove to 
be groundless. 

As submission to the jurisdiction of the Court, 
except as regards the powers that have accepted a 
limited obligation, is wholly voluntary, it follows that 
the amount of the business which may come before 
the Court depends upon the will and inclination of 
the world’s governments. Reference has often been 
made—and I confess that I have myself made it— 
to the small amount of business that came before the 
Supreme Court of the United States in the beginning 
and to the vast increase that came later; but it must 
be admitted that this is not necessarily a sure basis of 
forecast. As the jurisdiction of the Supreme Court is 
chiefly appellate, it would have been indeed strange if 
at the outset numerous cases had appeared on the 
docket; but, as submission to the court’s jurisdiction, 
under the Constitution and laws of the United States, 
by no means depended upon the agreement of parties, 
it was morally certain that, with the growth of the 
business of the new federal courts, the business of the 
Supreme Court would increase. The Permanent 
Court of International Justice is not an appellate 
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tribunal. It is a court of original jurisdiction, and, 
constituted as it is, it depends for its business upon 
the desire and the will of nations, which alone (Statute, 
Article 34) can be parties to cases before it, to submit 
their differences to judicial determination. Hence, no 
effort should be omitted to cultivate a public senti- 
ment that will induce governments, instead of re- 
sorting to violence, to come before the tribunal which 
has now been established, which is continuously 
organized and always open to them, and submit 
their controversies to its final and peaceful decision. 





